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The Center for Responsible Lending (CRL) is a nonprofit, non-partisan research and policy organization
dedicated to protecting homeownership and family wealth by working to eliminate abusive financial
practices. CRL is an affiliate of Self-Help, one of the nation’s largest nonprofit community development
financial institutions. Over 30 years, Self-Help has provided $6 billion in financing to 70,000 homebuyers,
small businesses, and nonprofits. It serves more than 80,000 mostly low-income families through 30 retail
credit union branches in North Carolina, California, and Chicago.

The Consumer Federation of America is an association of more than 250 non-profit consumer groups that,
since 1968, has sought to advance the consumer interest through research, education, and advocacy.

Since 1969, the nonprofit National Consumer Law Center® (NCLC®) has used its expertise in consumer law
and energy policy to work for consumer justice and economic security for low-income and other
disadvantaged people, including older adults, in the United States. NCLC’s expertise includes policy analysis
and advocacy; consumer law and energy publications; litigation; expert witness services, and training and
advice for advocates. NCLC works with nonprofit and legal services organizations, private attorneys,
policymakers, and federal and state government and courts across the nation to stop exploitive practices,
help financially stressed families build and retain wealth, and advance economic fairness.
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Americans for Financial Reform is a nonpartisan and nonprofit coalition of more than 200 civil rights,
consumer, labor, business, investor, faith-based, and civic and community groups. Formed in the wake of
the 2008 crisis, we are working to lay the foundation for a strong, stable, and ethical financial system — one
that serves the economy and the nation as a whole.

National Coalition for Asian Pacific Americans Community Development (CAPACD) is the first advocacy
organization dedicated to the housing and community development needs of the Asian American and Pacific
Islander (AAPI) community. Our mission is to improve the quality of life for low-income Asian Americans and
Pacific Islanders by promoting economic vitality, civic and political participation and racial equity. We
currently have over 100 members in more than 30 metropolitan areas across the country in over 19 states
and the Pacific Islands.

The Leadership Conference on Civil and Human Rights is the nation’s oldest and most diverse coalition of
civil and human rights organizations. Founded in 1950 by Arnold Aronson, A. Philip Randolph, and Roy
Wilkins, The Leadership Conference seeks to further the goal of equality under law through legislative
advocacy and public education. The Leadership Conference consists of more than 200 national organizations
representing persons of color, women, children, organized labor, persons with disabilities, the elderly, gays
and lesbians, and major religious groups.

The League of United Latin American Citizens (LULAC) is the oldest and largest Hispanic civil rights
organization in the United States. LULAC advances the economic condition, educational attainment, political
influence, housing, health and civil rights of Hispanic Americans through community-based programs
operating at more than 1,000 LULAC councils nationwide.



Founded in 1909, the National Association for the Advancement of Colored People (hereinafter NAACP) is
our nation’s oldest, largest and most widely known grassroots civil rights organization. The principal
objectives of NAACP are to ensure the political, educational, social and economic equality of all citizens; to
achieve equality of rights and eliminate racial prejudice among the citizens of the United States; to remove
all barriers of racial discrimination through democratic processes; to seek enactment and enforcement of
federal, state and local laws securing civil rights; to inform the public of the adverse effects of racial
discrimination and to seek its elimination; to educate persons as to their constitutional rights and to take all
lawful action to secure the exercise thereof.

The National Council of La Raza (NCLR)—the largest national Hispanic civil rights and advocacy organization
in the United States—works to improve opportunities for Hispanic Americans. Through its network of nearly
300 affiliated community-based organizations, NCLR reaches millions of Hispanics each year in 41 states,
Puerto Rico, and the District of Columbia. To achieve its mission, NCLR conducts applied research, policy
analysis, and advocacy, providing a Latino perspective in five key areas—assets/investments, civil
rights/immigration, education, employment and economic status, and health. In addition, it provides
capacity-building assistance to its Affiliates who work at the state and local level to advance opportunities
for individuals and families.

Founded in 1968, NCLR is a private, nonprofit, nonpartisan, tax-exempt organization headquartered in
Washington, DC, serving all Hispanic subgroups in all regions of the country. It has state and regional offices
in Chicago, Los Angeles, Miami, New York, Phoenix, and San Antonio.

People’s Action Institute is dedicated to achieving economic, racial, and gender justice for all people in the
United States. With member organizations in 29 states, People’s Action Institute helps grassroots leaders
shape the decisions that affect their lives and the lives of their communities. Formed by a merger of Alliance
for a Just Society, National People’s Action, and U.S. Action Education Fund, we provide research, analysis,
and strategic support to shape pressing policy issues. People’s Action Institute has long called for a financial
sector that is accountable to the public and serves the needs of all our communities.
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1. INTRODUCTION AND EXECUTIVE SUMMARY

Arthur, a 69-year-old warehouse worker and grandfather of seven, started with a loan of 5200
from Advance America. The loan eventually increased to $300. Every payday, rather than
defaulting or coming up short on bill money, Arthur went into the Advance America store and
paid a fee of 5$52.50 so Advance America would not deposit his check for the full loan amount.
Advance America flipped the loan over a hundred times, until his total interest paid was an
estimated $5,000. The clerks knew him by name and often had his paperwork ready for him
when he came in.

Payday lenders have a name for consumers they see every payday: “26ers”—because they pay
up every two weeks, 26 times a year. In Arthur’s case, they saw him once a month rather than
every two weeks, but only because his repayment came from his monthly Social Security check.?

%k kK

John lived paycheck to paycheck. In December 2013, he took out a car title installment loan
with Loan Max for 51,715, requiring 12 monthly payments of $391 each, totaling 52,969 (243%
APR). John struggled to make the first two payments and was struggling to make the third.
Two months later, in February 2014, he took out a $700 payday installment loan from Check N
Go to stay current on his car title loan. The payday loan required 11 biweekly payments of 5110
each (247% APR). Of the first payment of 5110, only 514 went toward the loan principal. John
defaulted on that loan after one payment and was incurring substantial overdraft fees as the
bank threatened to close his account. He has no hope of keeping up with his loan payments,
much less escaping the debt trap. The extreme stress prevents him from sleeping, and he likely
will be forced into bankruptcy.?

1.1. Introduction and Overview.

The Consumer Financial Protection Bureau’s (CFPB or the Bureau) proposed rule to address payday,
vehicle title, and other certain high-cost installment loans marks the culmination of over four years of
extensive information gathering and data analysis by the Bureau.> We thank and commend the Bureau
for this work, which has resulted in a robust record of evidence that strongly supports taking regulatory
action to address unfair and abusive practices in this market.

As the Bureau’s proposal makes clear, the record supports a rule rooted in the fundamental principle
that lenders should make a reasonable determination that a borrower has the ability to repay a loan
before making it. But the record also supports a stronger rule in several critical respects; indeed, it
provides ample evidence that stronger protections are necessary to prevent unfair and abusive
practices.

! Loan documents and notes from conversation with borrower on file with CRL.

2 Loan documents and notes from conversation with borrower on file with CRL.

3 CFPB, Proposed Rule to Address Payday, Vehicle Title, and Certain High-Cost Installment Loans, 81 Fed. Reg.
47864 (July 22, 2016) (“Proposed Rule).



Our recommendations are informed by five principal evidence-based concerns. Together, these
concerns form the lens through which we view each proposed provision. The Bureau shares these
concerns, and yet we fear that they are not consistently assigned the weight they warrant.

First, unaffordable payday and vehicle title loans severely harm the communities we represent.
“Debt trap” has become a common way to describe these products, and appropriately so. Yet the
label’s prevalence must not desensitize us to the profound pain—financial, psychological, emotional—
that a debt trap inflicts upon one stuck in its grip. This harm can pervade every aspect of a person’s
finances, every facet of a person’s life. Often, the person’s family members experience the harm, too.
The debt trap, in the words of those who have been there, is a “living hell.”*

Second, these markets are driven by unique and powerful misaligned incentives between the
borrower and the lender. The Bureau’s comprehensive presentation of its extensive findings leaves no
doubt that payday and vehicle title lenders routinely disregard a borrower’s ability to repay because
the combination of the loan’s high cost and the lender’s ability to extract or coerce repayment
establishes the incentive to make unaffordable loans. Because the Bureau cannot generally address
cost and does not propose prohibiting the extraordinary leverage these lenders have, the rule will not
fundamentally alter that perverse incentive. So the substantive restrictions must be strong enough to
protect borrowers despite that incentive.

Third, any visible sign of borrower distress is strong evidence that a loan is unaffordable, due to three
circumstances combined: (1) the lender’s ability to extract repayment; (2) the typical timing of the
payment to coincide with the borrower’s payday, ahead of the borrower’s other obligations and
expenses and when a borrower’s funds are likely at their highest; and (3) the significant chance that the
bank will pay the transaction, through overdraft, despite nonsufficient funds. Together, these mean
that repayment does not mean affordability, and that a single sign of distress on a loan, like a bounced
or late payment, is very often evidence of unaffordability. The Bureau recognizes these realities to
varying degrees throughout the proposal, but several of its most critical proposed provisions are not
fully consistent with them.

Fourth, lenders are shifting both their short-term loan practices and their short-term loan borrowers
to longer-term loans. Short-term borrowers are typically more financially distressed than today’s
longer-term borrowers. This shift means that tomorrow’s longer-term loans carry even greater risk of
harm than today’s longer-term loans do, warranting more protective rules in that market than the
Bureau has proposed.

Fifth, as the Bureau also finds, payday and vehicle title lenders have proven themselves, time and
again, shrewd evaders of law and regulation.> The only rational expectation is that these lenders will
aim to respond to this rule no differently, and indeed there is already evidence to support this
expectation. Thus, the proposal must do more to anticipate and prevent predictable evasions. Lenders
may object to the complexity of the rule. But attention to detail and to possible evasions is necessary

4 See, e.g., Williams, Diane S. “Getting Out of the Debt: Part 2 of a series.” Public Employee Press, District
Council 37. (Quoting a payday loan borrower who asked not to be identified.)

http://www.dc37.net/news/pep/3 2012/420 payday loan.html. Additional examples on file with CRL.

5 An exception is a fee-inclusive interest rate limit of around 36%, which lenders have not been able to evade, but
which the Bureau lacks the statutory authority to establish.
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to provide clarity as to what is expected and what is not permitted in an industry that cannot be
expected to comply with the spirit of the rule.

Finally, many states do not permit high-cost payday or vehicle title loans at all, enforcing
comprehensive state interest rate limits. The Bureau recognizes in its proposal that these interest rate
limits, which the Bureau lacks the authority to establish, provide stronger protections than the
protections provided by the proposed rule. The Bureau must take great care to avoid putting those
strong state laws at risk, even as it seeks to curb abusive and unfair practices in states with little or no
protection in place.

With this backdrop, we highlight our highest-priority recommendations, with more detail provided in
the remainder of this executive summary:

o Broader coverage of these high-risk loans, without exclusions or exceptions that lenders will
game. All high-cost loans with leveraged payment mechanisms or other security that coerces
repayment should be included. An ability-to-repay determination should be required for all
covered loans. Exceptions such as those for credit cards and student loans should be
eliminated or narrowed.

e A meaningful ability-to-repay standard that measures a borrower’s actual ability to repay the
loan without reborrowing while meeting other expenses. Lender discretion must be reduced.
Loans longer than six months must have an especially robust cushion for income and expense
volatility. Any lender with portfolio-wide defaults over 10% should be more highly scrutinized,
and high rates of delinquencies or reborrowing should not be tolerated even if they are similar
to those of other high-cost lenders.

o Effective restrictions to prevent flipping of short- or longer-term loans and perpetuation of
debt traps. Borrowers need at least 60 days to recover from the impact of a balloon payment,
not just 30. All “short”-term loans should be limited to 90 days of indebtedness per year. Each
advance on a short-term open-end loan should be treated as a new loan. For longer-term
loans, much stronger rules are needed to prevent strings of unaffordable refinancings. A
presumption of inability to repay should apply to refinancings before the consumer has made
substantial progress in repaying the existing loan (i.e., 75% of principal) and if, in the previous
90 days, the borrower was late, had a failed payment transfer, expressed inability to pay any
key expense, if the lender’s payment authorization was revoked, or if the credit report shows
new delinquencies since the prior loan. Exceptions to the presumption of inability to repay
should be removed for loans with smaller payments and for loans with a lower APR, unless the
total dollars due on all new payments is lower than the remaining payments on the original
loan.

e Stronger protections against the collateral consequences of unaffordable loans. Payment
authorization should be revoked after a single failed transfer. If the requirement of two
consecutive failures is retained, failures in two consecutive months should trigger the
revocation, regardless of intervening payments collected, as should any three failures in any
12-month period.

e More support to protect consumers from illegal loans. The CFPB should provide that making
or collecting a loan that exceeds state usury rates is an unfair, deceptive and abusive practice.
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A payment authorization taken for an illegal loan should be viewed as unauthorized under
Regulation E, and any attempt to collect such a payment should be deemed an abusive debt
collection practice.

1.2. Summary of Recommendations.
1.2.1. The Scope of the Rule is Appropriately Broad But Should Be Broader (Section 4).

The scope of the rule is essential to its success. Payday lenders have proven themselves adept at
evading the scope of rules designed to cover them. The proposed scope is strong in that it applies to
high-cost payday and car title loans regardless of how large they are or how long their stated term is,
and it applies regardless of a lender’s status as a government-insured depository institution or a tribe.
But in other respects, the scope of the rule is significantly narrower than the evidence suggests it
should be, and we urge the Bureau to broaden it accordingly. We make the following
recommendations:

e The scope appropriately applies regardless of loan term, size, or issuer.
e Vehicle title loan coverage should not depend on whether the title is a “condition” of the loan.
e All high-cost loans with leveraged payment mechanisms or vehicle titles should be included.
Lenders will game a rule limiting coverage to mechanisms obtained within 72-hours.
Alternatively, the rules should apply to any lender that has obtained a leveraged payment
mechanism from at least 25% of its borrowers.
e The 36% fee-inclusive APR must include all ancillary products, and regardless of when their cost
is incurred.
e The term “leveraged payment mechanism” should be defined more broadly:
o Payroll deduction loans should be included whether the payroll deduction is
“voluntary” or not.
o Loans where the lender retains the right to garnish wages should be covered.
o We agree that coverage should not be limited to repayment tied to payday.
e Certain proposed exclusions from scope should be eliminated or narrowed to prevent
foreseeable evasion:
o The exclusion for credit cards should be eliminated or narrowed to lower-cost
mainstream credit cards, consistent with the MLA approach.
o The exclusion for pawn loans should be narrowed.
o The exclusion for overdraft lines of credit should be eliminated or narrowed.
o The exclusion for student loans should be eliminated.
e High-cost loans secured by personal property should be covered, consistent with the long-
standing FTC Credit Practices Rule.
e In addition, any high-cost loan should carry an ability-to-repay requirement.

1.2.2. The Ability-to-Repay Determination Requirements Must Be Significantly
Strengthened (Section 6).

The Bureau has proposed (with some exceptions) that lenders be required to make a “reasonable
determination” of the borrower’s ability-to-repay before making a covered loan based on the
borrower’s income and expenses. We strongly support this residual income approach as most



appropriate for the typically lower-income, financially distressed borrower. But we fear that the details
of the test leave substantial risk of unreasonable ability-to-repay determinations passing as reasonable.

We evaluate the proposed ability-to-repay test in light of three key factors, among others: (1) virtually
every loan covered by this rule is a high-risk loan with extraordinary potential to inflict substantial harm
on consumers; (2) lenders lack the incentive to determine ability-to-repay in light of a borrower’s other
obligations and expenses, given that their super-lien position and high costs will persist under the rule;
and (3) many covered lenders have always relentlessly trapped borrowers in unaffordable debt and
evaded laws designed to stop them from doing so.

Put another way, the evidence strongly supports that the rule should approach lenders’ interest in
making genuinely affordable loans, which allow borrowers to meet other obligations and expenses,
with great caution. Covered lenders cannot be given the discretion or flexibility that might be
appropriate in other regulations.

Relatedly, we expect that lenders will routinely manipulate any provision permitting reliance on
borrower self-certification or borrower statements in their efforts to make unaffordable loans. So we
oppose, under any circumstances, permitting borrower certifications or statements to result in
projections of higher income, or lower obligations or expenses, than reliable third-party evidence
supports. With that context, our recommendations follow.

We strongly support the requirement that income and major financial obligations be verified using
verification evidence. Departures from verification evidence that result in higher income or lower
obligations should not be permitted except, in very rare circumstances, with other reliable third-party
evidence—not consumer statements. Major financial obligations should generally include payments
due on delinquent debt that appears on the credit report or registered information system (RIS) unless
there has been no activity for at least 365 days. Claims that a consumer has only partial responsibility
for joint obligations, other than for rental housing, should be permitted only with verification
evidence.

With respect to rental housing:

e Rental housing should generally be required to be verified using verification evidence. In
the limited circumstances when verification evidence is not available, the greater of a
reliable locality-based proxy or borrower statement should be used.

e To assume shared housing, lenders must obtain verification evidence or other reliable
third- party evidence of the shared arrangement. In addition, supervision guardrails should
be established to protect against an unreasonable volume of shared housing in a lender’s
portfolio.

e At the very least, on any loan where there is a presumption of inability to repay, and on a
second refinance of a longer-term loan, verification evidence of rental housing should be
required in every case. Shared housing in these scenarios should be the greater of that
indicated by reliable third-party evidence or a reliable locality-based estimate.

Basic living expenses should not be defined narrowly and unrealistically as only those that are deemed
strictly “necessary,” a term lenders will exploit. Instead, basic living expenses should include all
“typical expenses” based on income, location, and household size. The examples of “reasonable
methods” for projecting basic living expenses should be strengthened:



o With respect to a statistical survey approach, use of a well-researched government survey
is the preferable approach.

e Analysis of checking account activity should be included more explicitly as a “reasonable
method” and encouraged.

e Projections based on statistical data other than government data or based on “other
reliable methods” should be subject to heightened scrutiny. The method must actually
predict expenses, not just collection success.

The examples of “unreasonable methods” of predicting basic living expenses must be strengthened.
They must not:
e set the bar too low;
e suggest that a flat percentage of income approach is appropriate no matter how low the
family’s income or how large the household; or
e provide that the reasonableness of an expense projection can be determined by comparing
loan performance to that of similar lenders making loans to similarly situated consumers.

More specificity should be added on the requirement to consider information known to the lender,
including a duty to consider:

e Information on the credit report and registered information system (RIS) reflecting
delinquencies or defaults on covered loans, other forms of credit or debt obligations, or
basic living expenses within the past year.

e A pattern of reborrowing is information known to the lender that should require
consideration.

Short-term open-end loans are virtually always evasion products and should be regulated as such.
Each advance on a short-term open-end loan should be treated as a new loan subject to its own ability-
to-repay determination.

In addition, all high-cost loans should carry an ability-to-repay requirement.

1.2.3. Reasonable Ability-to-Repay Determinations Require Objectively Low Defaults,
Delinquencies and Reborrowing (Section 7).

We strongly support the Bureau’s emphasis that a reasonable ability-to-repay determination must be
evaluated not only by looking at the lender’s front-end determination but also by looking at back-end
performance metrics for the lender’s portfolio. As the Bureau notes, the aim of this rule is not just
“procedural” requirements but success at achieving ability to repay.

The rule should require that lenders design their products, policies, and practices so that the vast
majority of a lender’s borrowers actually, in practice, are able to repay their loans while meeting other
expenses without reborrowing. The elements of “while meeting other expenses” and “without
reborrowing” should be incorporated more explicitly in the rule.

The success of an ability-to-repay determination should be measured objectively, not relative to the
performance of other high-cost lenders. It should also be assessed using a number of metrics that
indicate high numbers of struggling borrowers.



First, the CFPB should scrutinize closely any lender that has default rates above a threshold rate; we
recommend 10%. The standard should be 5% or even lower for auto title loans and payroll deduction
loans, which have extraordinarily little incentive to determine ability-to-repay and inflict especially
severe harm upon default.

Second, if a lender’s default rates exceed those levels—and even if they do not—the CFPB should
consider a variety of factors to assess whether the lender is failing to make reasonable determinations
of ability-to-repay. These factors include:

e rates of late payments and delinquencies;

o failed payments;

e reborrowing;

e |oans requiring large payments relative to income, and

e the extent to which the lender achieves repayment only due to aggressive debt collection

practices.

Both the level of unaffordable loans and the harm from those loans, should be factors in assessing
whether the lender is engaging in unfair, deceptive or abusive practices. Harm includes the cost of
unaffordable loans that consumers are burdened with and also the impact of particular debt collection
practices.

1.2.4. Proposed Anti-Flipping Requirements Could Still Permit Harmful Long-Term
Indebtedness in Short-Term Loans (Section 8).

The proposed rule would permit lenders to continue putting borrowers into a more than ten “short-
term” loans in a 12-month period, without ever triggering a presumption of inability to repay. Thatis a
red flag about the weaknesses of the proposal. This is largely due to two significant shortcomings
addressing repeat lending: (1) the lack of a limit on the cumulative days of annual indebtedness; and
(2) the use of only 30 days as the relevant time period to determine what constitutes a
renewal/reborrowing/refinance after a short or balloon-payment loan.

All short-term loans should be limited to 90 days’ indebtedness and six loans in a 12-month period.
The rule recognizes that an upfront ability-to-repay determination is not sufficient to ensure that
borrowers do not get stuck in unaffordable loans; thus, it establishes the presumptions framework as
well as a hard cooling-off period after three consecutive loans. While we support this approach
generally, payday and vehicle title lenders’ rich history of debt trap lending and of evading efforts to
stop it warrant a fixed outside limit. A 90-day limit has longstanding precedent in FDIC guidelines. A
limit of six loans has precedent in the FDIC and OCC’s bank payday lending guidance as well as in some
state laws. This is a necessary and well-founded protection, with more evidence in favor of including it
than excluding it.

Loan sequences should encompass loans made within 60 days of a prior loan, not 30. With a 30-day
time period, the Bureau aims to capture a typical expense cycle. But as the evidence we present
shows, payday and vehicle title borrowers are likely to have expense cycles significantly longer than 30
days and to need longer than 30 days to recover from the impact of a short or balloon-payment loan.
Thus, a 30-day period puts them at significant risk of receiving unaffordable loans on a repeat basis.
While most reborrowing today happens in less than 30 days, that is only because it is permitted under
today’s rules. If the presumption of unaffordability expires after 30 days, lenders will encourage



reborrowing at the 31+ day mark, consistent with how they have historically treated cooling-off periods
at the state level.

We strongly support loan flipping rules not only for short-term loans but also for longer-term balloon
payment loans. But the definition of balloon payment should include any payment more than 10%
greater than any other payment, instead of 200% greater. We expect this provision as drafted will be
evaded. This definition is rooted in mortgage precedent, but state consumer installment laws are the
more appropriate precedent, and they support a far broader definition.

In addition, to guard against short-term loan flipping:

e The exception from a presumption of unaffordability for a loan with smaller payments should
be eliminated.

e The duty to consider the impact of “outstanding loans” should be expanded to trigger a
presumption of unaffordability for defaults in the past 365 days (not 180), and lenders should
be prohibited from making a loan if their own loan to the borrower is in default (i.e., +120 days
delinquent).

e The presumption of unaffordability should be rebuttable only with verification evidence.

e The prohibition after consecutive loans should (1) apply after the second consecutive loan,
rather than the third; (2) be extended from 30 to 90 days; and (3) apply to any combination of
balloon-payment loans whether short-term or longer-term.

e The prohibition after a short-term exemption loan should be extended to 60 days.

e The proposed bridge loan requirements should include all non-covered loans and should reset,
rather than toll, the presumption period.

e The rule must close a large loophole that permits flipping through a short-term open-end line
of credit. Any advance that must be substantially repaid in full within 45 days should be
treated as a new loan subject to short-term closed-end flipping rules.

1.2.5. An Exemption from Ability-to-Repay for Any Covered Short-term Loans Will Permit
Substantial Harm (Section 9).

We categorically oppose the exemption from an ability-to-repay requirement for certain short-term
loans. There is ample precedent for finding that lending without regard to ability-to-repay is abusive
and unfair. Yet we are aware of no precedent for exemptions from that standard similar to those the
Bureau has proposed, particularly with respect to short-term loans.

If a loan has a cost of $15 per $100, the exemption would permit three consecutive bi-weekly payments
averaging $217 each; at a price $25 per $100, the payments would average $250. All the data on short-
term payday loans of which we are aware strongly suggest that these payments will typically be
unaffordable. These data include several studies and analyses, including the Bureau’s online payments
study, finding that relatively smaller payments are often unaffordable for payday borrowers.

In addition, the Bureau’s offered justification for this exemption is unpersuasive in light of other
findings central to the rule as a whole. For example, the Bureau generally shows clear appreciation for
the difficulty significant payments in short order may pose. It also acknowledges the harm caused by
even a relatively short series of short-term loans.



Moreover, the suggestion that, even without an ability-to-repay requirement, lenders will have
incentive to screen out borrowers without the ability-to-repay is unconvincing. So long as lenders can
collect on payday, borrowers’ true ability to repay is not of interest to high-cost lenders.

We support that this exemption has not been provided for vehicle title loans, while noting that the
most logical conclusion drawn from the Bureau’s rationale for why it has excluded vehicle title loans
from the exemption is that there should be no exemption for any loans at all.

The following elements of the exemption make it particularly harmful:
e The first loan in a series as high as $500;
e Aloan sequence/reborrowing construct that permits excessive unaffordable lending:
o Permitting six $500 loans in 12 months if lenders game the insufficient 30-day reset
period. A stepdown on every loan within 12 months would be most appropriate.
o The insufficient 30-day period between a covered (short- or longer-term) balloon loan
with an ability-to-repay requirement and a short-term exemption loan;
o Permitting two series of three consecutive unaffordable loans is particularly
unwarranted.
o Alimit of six loans and 90 days is too high, particularly considering it permits additional
short-term covered loans outside the exemption.
o The lack of an income verification requirement encourages lax lending and will prevent the
Bureau from having supervisory data it should have to analyze lending under the exemption.

1.2.6. Longer-Term Loans Warrant Enhanced Underwriting (Section 10).

High-cost longer-term loans pose particularly high risk of harm to consumers, including particularly high
risk of inability to repay. Longer-term loans are not only longer by definition; they are likely to be even
longer than the sequences of short-term loans. Longer-term loans are also likely to be much larger.
The larger size combined with the longer term make the costs and potential harm much higher. The
longer term also increases the risks of both default and collateral harms.

In some ways, the Bureau clearly recognizes these risks, but we fear that in others the proposal does
not sufficiently account for them. Particularly concerning are the Bureau’s statements that payday
lenders can simply move borrowers into longer-term high-cost loans (as permitted by state law) with
smaller, purportedly more affordable payments. These statements risk understating the difficulty
many borrowers will have sustaining payments—even smaller ones—over time. Stronger substantive
provisions must more fully recognize that challenge.

Lenders are already shifting to longer-term loans and are pushing for state legislative authorizations for
longer-term high-cost loans. In addition, we discuss that evidence suggests that tomorrow’s longer-
term market will look more like the short-term market than it does today. Short-term covered loan
borrowers are even more distressed than longer-term borrowers, and they are the longer-term
borrowers of tomorrow.

The harm of longer-term loans must be addressed both with an appropriate ability-to-repay
determination and, as addressed in the following section, adequate protections against refinancings
that mask inability to repay. Our recommendations on the ability-to-repay determination are discussed
below; we discuss refinancings in the following section.



We strongly support requiring a cushion to account for the significant income and expense volatility
that should be expected over the course of a longer-term loan. But we urge the following to make the
requirement more meaningful:

e Provide that the “term of the loan” for determining a cushion includes the actual loan term
and the anticipated period by which refinancings will extend the original term.

e Require lenders to consider not only volatility experienced by similarly situated consumers,
but also other clear indicators of volatility for the particular borrower, including a credit
report showing delinquencies within the past year.

e Prohibit a cushion of zero and require consideration of seasonal fluctuations.

e Forloans longer than six months:

o Require a cushion based on a lookback the length of the loan term.
o Inthe alternative, require an additional income cushion of at least 25%, a common
measure of income volatility.

e When verifying income and major financial obligations, require a lookback the length of the
loan term.

e Longer-term balloon loans should be required to be underwritten for 60 days following the
last payment, not 30 days.

e For open-end lines of credit:

o Require a new determination before increasing a line of credit, and also after 180
days, as proposed.

o Require lenders to assume that an indefinite line of credit will be repaid in full
within 180 days, as proposed.

o View certain new advances as a refinancing (discussed below).

1.2.7. Restrictions on Refinancing Longer-Term Loans Are Far Too Weak (Section 11).

The debt trap caused by unaffordable longer-term loans gets deeper and longer yet when loans are
refinanced. Yet the proposed rule’s approach to refinancings of longer-term loans is one of the
weakest parts of the proposal. Without strengthening, it is likely to permit serial refinancings of these
loans that compound and mask the borrower’s inability to afford the loan. Weak treatment of
refinancings also seriously undermines the rule that lenders must ensure that borrowers have enough
residual income to cover basic expenses, and to weather non-catastrophic income dips and expense
shocks over the course of the loan, without reborrowing.

Proposed section 1041.10 imposes a presumption on inability to repay in certain reborrowing scenarios
and sets the standards for rebutting that presumption. Making a new longer-term loan is prohibited
within 30 days of a short-term exemption loan, a provision we strongly support.

The standards in this section are critical to the success of the rule and to compliance with a meaningful
ability-to-repay standard. Even if a loan is required to be underwritten based on the highest payment,
weaknesses and uncertainties in the ability-to-repay standard may result in unaffordable loans.
Refinancing of longer-term loans can mask inability to repay and cause consumer harm just as it can for
short-term loans. Consequently, we support the additional protections set forth in this section.

In general, the presumptions for new loans made within 30 days of an underwritten balloon-payment
loan are appropriate. However, the presumption period should run 60 days to better capture a typical
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expense cycle for financially distressed borrowers and to better enable consumers to recover from a
balloon payment. A 60-day period is especially critical when a lender is moving a consumer from a
balloon-payment loan to a longer-term loan, where there are fewer limits on bait-and-switch to long-
term debt. In addition, we strongly oppose the proposed exemption that would permit a new loan
immediately following a balloon loan, without a presumption, if the new loan has substantially smaller
payments, unless it also has lower total dollar costs. That will encourage weak underwriting of
balloon loans and bait-and-switch tactics to move consumers from shorter balloon loans to longer high-
cost installment loans.

For non-balloon loans, the refinancing rules need much more substantial strengthening. The scope of
the provision should be broadened to apply:

e When the previous loan was repaid early (in the prior 30 days), even if it is no longer
“outstanding.” Otherwise lenders will evade the rules by having borrowers pay off their old
loans first and then immediately reborrow, the same or next day.

e To new lenders, not just the same lender, when indicia of unaffordability are detectable. If the
consumer is delinquent on the prior loan, has had recent bounced payments, or has said she
cannot afford the prior loan, the identity of the new lender should not affect whether a
presumption of unaffordability should apply.

e To longer-term exemption lenders under § 1041.12 refinancing their own unaffordable loan.
These loans may be quite large with large fees, and lenders may have an incentive to push
refinancing to stay within the 5% default rate limit necessary to qualify for the exemption.

Lenders should be prohibited from refinancing their own delinquent loans, even after 180 days.
Otherwise, they can use the debt collection process to push new loans and obtain a new payment
authorization.

A broader range of circumstances should trigger the presumption of inability to repay:

e Lenders should be required to look for indicia of unaffordability in the prior 90 days, not
merely 30. The leveraged payment mechanism will disguise unaffordability in many months,
and a recent history of bounced or delinquent payments shows a struggling consumer.

o Aloan that is even one day late in the past 30 days, or more than seven days late in the past
90 days. Lenders may contact borrowers and push refinancing before day eight to disguise
inability to repay.

o A failed payment transfer (including failed payroll deductions). A bounced payment is a strong
sign of unaffordability.

e Payments not initiated due to nonsufficient funds. With new technologies or by taking bank
account login information, lenders may learn the consumer does not have enough money to
make a payment even if the payment does not bounce.

e Revocation of payment authorizations, unless the consumer has since made an on-time
payment. The revocation may be triggered by payment failures, and consumers also revoke
payment authorizations when they cannot afford the payment.

e An expression of inability to meet major financial obligations or basic living expenses, not just
the loan payment. Money is fungible, and the ability to repay standard applies to all
obligations and expenses, not just the loan payment.

e Reborrowing before making substantial progress in repaying the loan (i.e., repaying 75% of
principal), not merely receiving a small amount of cash-out. Enforcement of and compliance
with a true ability-to-repay without reborrowing test is undermined when borrowers need
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more cash early in the loan term. Lenders are able to exploit that need and to extend the debt
trap. A cash-out standard also pushes larger loans, a phenomenon that can already be seen in
the CFPB’s data.

o New delinquencies on the credit report. If new negative information shows that the consumer
has not been able to make payments on major financial obligations or basic living expenses
since the outstanding loan was taken out, that is powerful evidence of inability to repay.

When indicia of unaffordability are present, there should be no exception to the presumption for:

e Loans with smaller payments. Smaller payments on the new loan do not change the
unaffordability of the previous loan, and permitting lenders to refinance their own
unaffordable loans will encourage bait and switch.

e Loans with a lower APR, unless the total dollar amount of new payments is lower than those
remaining. Bigger and longer loans frequently have lower APRs than shorter loans, but if a
consumer cannot afford a 300% loan, that does not make a 150% loan affordable.

The term “improvement in financial capacity” should be defined to mean only an improvement in net
income or major financial obligations as defined in the ability-to-repay rules. That appears to be the
CFPB’s intention, but the rule is not clear.

Lenders should not be permitted to use any type of non-covered loan as a bridge loan. Permitting
any loan to bridge the 30-day cooling off or presumption period will undermine it. Lenders could use
balloon loans with no payment mechanism or loans secured by a mobile phone and rely on aggressive
debt collection to bring borrowers back. Bridge loans should also completely restart, not just toll, the
30-day period.

Only one refinancing should be permitted. There should be a prohibition on a second refinancing.
Where permitted, refinancing, particularly early in the loan term, should be an occasional exception to
a standard of ability to repay without reborrowing, not a routine pattern of loan flipping that
compounds costs extends the debt trap of unaffordable loans secured by leveraged payment
mechanisms or vehicle titles.

Open-end credit needs more protection:

e Increases in credit lines should be viewed as a refinancing subject to the presumption of
inability to repay after a balloon payment or if indicia of unaffordability are present. An
increased credit line is just like a new loan.

e In addition, new advances on an existing credit line should also be viewed as refinancings and
be subject to the presumption (and a potential freeze on the credit line), if indicia are present
showing that the credit line is proving unaffordable. Especially, but not only, during the
periodic review of ability-to-repay, delinquencies, bounced payments, and other indicators of
distress show unaffordability that should result in the credit line being frozen until and unless
the consumer’s financial capacity improves.

e Advances that are repayable in 45 days or less should be treated as closed-end short-term
loans.

The CFPB should review portfolio-wide refinancing rates. High rates of refinancing should be evidence

that the lender’s underwriting standards are inadequate. The CFPB should also track data on the
number of loans that meet the indicia of unaffordability but gain an exemption from it or overcome the
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presumption. This is especially critical if the rule retains exceptions for loans with smaller payments or
lower APRs.

1.2.8. Exemption from Ability-to-Repay for Longer-Term Loans Is Vulnerable to
Exploitation (Section 12).

The proposal provides two exemptions from ability-to-repay for longer-term loans. One tracks the
National Credit Union Administration’s Payday Alternative Loans (PAL) program and exempts loans not
exceeding annual interest of 28% and a $20 application fee, up to six times annually (the PAL
exemption). The other exempts loans with an APR of 36% or less, fee-inclusive with the exception of an
origination fee that can be $50 or a reasonable portion of the lender’s origination costs, made up to
four times annually per lender, so long as the portfolio-wide default rate does not exceed 5% (the
Section 12 exemption).

As proposed, the longer-term exemption loans pose risk of inflicting substantial harm for three primary
reasons:

First, any exemption from an ability-to-repay requirement is inconsistent with and undermines the
central principle underlying the rule. That principle matters not only for this rule, but for the
significance of the ability-to-repay principle in every credit-related context, in every regulatory sphere,
going forward. We understand that these exemptions were designed with the intent of excluding
products currently issued by credit unions and community banks that have not been a cause for great
concern of consumer harm. But the exemptions will be available to all lenders and will be vulnerable to
exploitation. The Bureau should apply the ability-to-repay principle to every covered loan.

Second, any exemption must not sanction unreasonably high origination fees, lest the risk of
substantial harm is too great. The S50 fee sanctioned on each loan in the Section 12 exemption,
permitted four times annually, is too high and is not adequately supported by the data the Bureau
presents. Moreover, this fee has no clear upper bound, which could result in very costly loans,
particularly small ones. A high upfront fee encourages lenders to flip borrowers from one early
refinance to another, adding to the risk of the substantial harm. Sanctioning a large origination fee also
bolsters lenders’ efforts to introduce those fees into state law, without even the limits the Bureau
imposed. If this exemption is retained, the rule should limit the fee to 10% of the credit extended up
to a maximum of $30 and limit the fee to one per year. To discourage loan flipping, it should also
require a pro rata refund of origination fees for early refinancings.

Third, the rule must be carefully designed to ensure that lenders do not use longer-term exemption
loans as bridge loans to evade the provisions aimed at preventing flipping for both short- and longer-
term loans. As designed, the rule does not prevent lenders from putting borrowers directly into
exemption loans following an unaffordable balloon loan or any longer-term loan repaid early. This has
the effect of (1) masking the unaffordability of the prior loan by tiding the borrower over until the
lender can put the borrower back into a non-exempted covered loan; and (2) ultimately permitting the
lender to keep the borrower in unaffordable debt indefinitely, without ever triggering a presumption of
inability to repay. Thus, the rule should prohibit longer-term exemption loans from being used as
bridge loans that have the effect of masking unaffordable loans made by the same lender.

In addition, we urge that vehicle title loans not be eligible for these exemptions.
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Finally, we support the Bureau’s decision not to include an exemption based solely on a 5% payment-
to-income ratio as originally included in the preliminary SBREFA outline. There is little reason to
presume that a $100 monthly loan payment will be affordable for a typical, already financially
distressed borrower earning $24,000 per year. Indeed, the Bureau’s more recent data found that
default rates on high-cost installment loans, even at payment-to-income ratios not exceeding 5%,
reached 28-40%. However, payment size does matter, and we urge the Bureau to closely scrutinize the
affordability of loans with large payment-to-income ratios.

1.2.9. Payment Protections Are Warranted and Should Be Stronger (Section 13).

Given the abusive and unfair practices rampant in the payments space for payday and vehicle title
loans, we strongly support a failed payment trigger that requires a lender to obtain a new payment
authorization.

However, based in part on the Bureau’s own recently published online payments data, we urge that
the trigger requiring reauthorization be one failed payment rather two. The Bureau’s study found
that after one payment attempt failed, only 30% of second attempts succeeded—meaning 70% of
second attempts failed. The Bureau also found that 36% of borrowers who experienced a bounced
payment had their checking account closed.

If the rule retains its limit of two consecutive failed payments rather than one, additional protections
are needed:

e View failed payments in two consecutive months as consecutive failures, even if the lender
was able collect re-initiated payments, fees, or biweekly payments that do not coincide with
rent in between.

e An additional trigger of three cumulative failed payments, whether consecutive or not, over a
rolling twelve months.

e After two consecutive failures and then a third after a new payment authorization, a fourth
attempt should not be permitted. This is especially important after a refinancing.

We support the proposals for notice of upcoming payment transfers and of consumer rights after
payment authorization is revoked. We further urge that consumers be informed of a clear right to
revoke authorization; that multiple payment channels not be permitted; and that lenders be required
to comply with applicable payment network rules.

1.2.10. The Information Furnishing Requirements to Registered Information Systems Are
Essential to the Rule As a Whole (Sections 14 and 15).

The requirement to report to registered information systems (RIS) is critical to enable compliance with
provisions addressing loan flipping restrictions. The reporting will also provide data on a borrower’s
loan performance (like delinquencies, defaults, and collections activity) on covered loans that lenders
should be required to consider in making a reasonable ability-to-repay determination.

We support requiring lenders to report covered loan information to every registered information

system. To facilitate the utility of the data across lenders and help ensure accuracy, we urge that CFPB
require specific consumer identifying information with strict matching criteria.
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We generally support the information the proposal requires lenders to report but urge that it be
expanded. The feasibility of including more information is supported by more detailed requirements
for existing state databases.

We strongly support the need for the function the registered information systems (RISs) serve in the
proposed rule, and if the Bureau does not take on that function itself, we support the RIS approach.

But in the interest of best protecting consumers, we urge the CFPB to consider taking on this role itself
(via a contractor), much as the 14 states with covered loan databases have done.

With respect to RISs, compliance with the Fair Credit Reporting Act is essential. The Bureau should
mandate the development and use of a standardized data reporting format.

We strongly urge the Bureau to prohibit use of RIS information for marketing (including prescreened
“offers” of credit) and non-credit uses such as employment and insurance. Otherwise, the creation of
these new RISs could harm consumers and make them prey to debt settlement and credit repair scams.

1.2.11. Record Retention and Reporting Requirements to the Bureau Should Be Enhanced
(Section 16).

We support both the proposed compliance program and record retention requirements. But we urge
requiring lenders to retain records longer than 36 months when needed to substantiate RIS/CRA
reporting.

We also urge the Bureau to require lenders to retain additional data and to report it to the Bureau and
State enforcement agencies, in order bolster enforcement of the rules and the ability to detect
evasions. Particularly critical is reporting on the percentage of a lender’s portfolio that:
e Departs from clear verification evidence;
e Has a presumption of inability to repay, relies on an exception to that presumption, or rebuts
it;
e Has various metrics of loan performance, including delinquencies, defaults and other
indicators that consumers are struggling;
e Results in debt collection or debt sales.
We provide a list of examples of aggregate data that will aid in enforcement of the rule.

We further urge that the Bureau create a public, searchable database with key information (such as

default and reborrowing rates) by state and by lender and publish an annual report, including state-
level data, based on the data lenders have reported.

1.2.12. The Prohibition Against Evasion Must Be Stronger (Section 17).
We strongly support a general anti-evasion provision, and indeed the history of evasion in these
markets demands a strong one. We support a provision along the lines of what the proposal includes,

but we urge that the Bureau do the following:

e Address any clearly foreseeable evasions within the substantive provisions of the rule itself.
e Eliminate the “intent” element of the evasion prong that risks gutting it.
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e Modify the existing examples in the Commentary to support a stronger interpretation of the
anti-evasion provision.
e Include additional examples of evasion.

1.2.13. The Proposed Severability Provision Is Important and Appropriate (Section 18).

We strongly support the rule’s proposed severability provision: “The provisions of this rule are
separate and severable from one another. If any provision is stayed or determined to be invalid, it is
the Bureau’s intention that the remaining provisions shall continue to be in effect.”

The proposed rule is critical to protect consumers from harm. Should certain provisions be stayed or
ruled invalid, there are others that would still provide substantial needed protection to consumers.

1.2.14. The Benefits of the Proposed Rule Far Outweigh Its Costs (Dodd-Frank Act Section
1022(b)(2) Analysis) (Section 19).

The Bureau’s cost/benefit analysis required under Dodd-Frank § 1022(b)(2) thoroughly demonstrates
that the benefits of the proposed rule far outweigh the costs. The Bureau solicits comment on its
preliminary analysis, and we offer some observations, noted here and discussed further below.

First, in connection with the Bureau’s duty to consider the impact on access to credit, access is most
appropriately construed broadly. Households with lower credit scores are served by a range of credit
products. High-cost loans drive out lower-cost ones from responsible lenders. Unaffordable payday
and vehicle title loans generate their own demand for reborrowing rather than meeting consumers’
credit needs. The 90 million Americans living in states without payday lending deal also with cash
shortfalls without unaffordable payday loans and the harms they cause.

Second, the proposed underwriting requirements, with our proposed recommendations, are not too
costly to be feasible. Fintech companies are eager to develop solutions that will streamline
compliance.

Finally, some statements the Bureau makes in the cost/benefit analysis expose vulnerabilities in the
rule and reinforce the need to strengthen it.

1.2.15. The Rule Should Make Clear that Offering or Collecting a Loan in Violation of State
Law Is an Unfair, Deceptive, and Abusive Practice (Section 20).

A substantial number of states have strong laws in place to protect their residents from the harm of
unaffordable payday and vehicle title loans, including usury limits. These states can and do enforce
their laws with actions that have resulted in millions of dollars of debt relief and restitution. But
payday lenders exploit loopholes in state laws or simply disregard state laws altogether.

The Bureau explicitly recognizes in the proposal that state usury limits are more protective of
consumers than the Bureau’s proposed rule. While the Bureau does not have authority to enact a
usury cap, it has authority to prevent lenders from violating stronger state level protections and making
illegal loans.
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Even in states that do not have strong laws, licensing requirements generally apply to non-depository
lenders and other limits may apply. Unlicensed loans are unlawful and may be void or uncollectible
under state law.

The CFPB should protect consumers from illegal loans and strengthen the enforceability of state laws
by declaring in this rule that offering, collecting, making, or facilitating loans that violate state usury,
licensing or other consumer protection laws is an unfair, deceptive, and abusive act or practice.
Collecting of such loans is also an abusive debt collection practice and a violation of the Electronic Fund
Transfer Act if collected via electronic fund transfer.

1.2.16. Effective Date (Section 21).

The Bureau has proposed an effective date for the rule of, generally, 15 months after publication of the
final rule in the Federal Register. We appreciate that the Bureau aims to balance providing consumers
with needed protection while giving covered persons adequate time to comply with the rule.

We urge the Bureau to shorten this effective date to 12 months, in light of the urgent need for
protection from the abusive and unfair practices the rule addresses. One year is a reasonable period of
time within which to expect lenders to be compliant.

We thank the Bureau for its consideration of these recommendations, which we discuss in more detail
throughout these comments. With incorporation of the suggestions we offer, this rule should be
expected to significantly curtail the significant harm caused by making high-cost loans with coercive
repayment devices without a reasonable determination of the borrower’s ability-to-repay. This rule is
a critical part of the Bureau’s congressionally assigned mission to prevent unfair and abusive practices
and to prevent evasions.

2. BACKGROUND

Congress established the CFPB with the intent that the Bureau would identify and prevent unfair,
deceptive, and abusive practices, and that it would design rules to prevent evasion of those efforts.
The Bureau has proposed this rule to prevent practices that the evidence supports are “unfair” and
“abusive,” as those standards are defined by Congress. A key element of that evidence is substantial
harm to consumers, which the Bureau appropriately finds present in both the short-term and longer-
term payday and vehicle title markets. (Throughout these comments, unless otherwise specified, we
use “payday” and “vehicle title” loans to refer to those loans regardless of their length—i.e., including
both the short- and longer-term variety.) In this section, we discuss that harm; its impact on particular
communities; the growing recognition of that harm in public policy; the importance of addressing that
harm in the longer-term loan market; and payday and vehicle title lenders’ history of evasion,
warranting a rule carefully crafted to prevent evasions. (We address the specific prongs of the
unfairness and abusive tests separately, in section 5 below.)

2.1. Payday and Vehicle Title Lenders Disregard a Borrower’s Ability to Repay, Evidenced by
Extraordinarily High Rates of Repeat Loans, Defaults, and Overdraft/NSF Activity.

In earlier comments, we might have begun with several pages explaining that payday and vehicle title
lenders disregard borrowers’ ability to repay, as evidenced by high rates of repeat loans, defaults, and
overdraft/non-sufficient funds activity. But that is less necessary here, as the Bureau’s compilation of
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existing evidence, and the addition of its own extensive research, establish the most robust record to
date demonstrating this pervasive practice.®

Instead we present a summary table of data based on the Bureau’s findings as presented throughout
the proposed rule. We note that in every case, the Bureau cites to broadly consistent findings from
third-party research.

Summary Data Demonstrating Lending Without Regard to Ability-to-Repay
Short-term Payday Short-term Longer-term Longer-term
Vehicle Title Payday Vehicle Title
Repeat loans:
-% of loans reborrowed 82%’ 85%* 37%° 20%1°
within 30 days
-Avg loan sequence length  >50% are 10 loans;  56% are 4+ loans; -- --
14% are 20+ loans'! 23% are 10+

loans®?
Default rates, loan 20%*3 33% 38%%° 31%1°
sequence (proxy for per
borrower)
Repossession, loan n/a 20%Y n/a 11%*8
sequence (proxy for per
borrower)

The Bureau cites to similar findings by others for each data point above: repeat short-term payday
loans;° repeat short-term vehicle title loans;? high refinancing rates for longer-term payday loans;*

6 We include as Appendix C to these comments an index and summary of the research that CRL, CFA, and NCLC
have conducted on payday and vehicle title lending and their impact on consumers.

7 CFPB, Supplemental Findings on Payday, Payday Installment, and Vehicle Title Loans, and Deposit Advance
Products (2016), at 103, (“Supplemental Findings”).

8 CFPB, Single-Payment Vehicle Title Lending (2015), at 10.

9 Supplemental Findings at 15 (35% for storefront, 22% for online).

10 sypplemental Findings at 15.

11 CFPB White Paper, Payday Loans and Deposit Advance Products (2013), at 22 (showing the total number of
transactions per borrower over 12 months) (“CFB White Paper).

12 CFPB Single-Payment Vehicle Title Lending at 7.

13 81 Fed. Reg. 47930 (using 30-day definition of loan sequence, with 69% of these defaults occur in loan
sequences where the borrower has reborrowed at least once).

14 CFPB Single-Payment Vehicle Title Lending at 23.

15 Supplemental Data at 22 (55% for online; 34% for storefront). On a per-loan basis, the default rate is 24%.
16 Supplemental Data at 22. On a per-loan basis, the default rate is 22%.

17 CFPB Single-Payment Vehicle Title Lending at 23.

18 Supplemental Data at 22. 11% at both the loan and sequence level; 35% of all defaults at both loan and
sequence level resulted in repossession.

1981 Fed. Reg. 47926.

2081 Fed. Reg. 47926.

2181 Fed. Reg. 47886.
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high refinancing rates for longer-term vehicle title loans;?? loan sequence default rates for each type of
loan;?® and repossession rates.?*

2.2, Unaffordable Payday and Vehicle Title Loans Cause Substantial Harm.

Unaffordable payday and vehicle title loans cause substantial harm. The Bureau identifies and
describes this harm at length.?> The Bureau finds that making payday and vehicle title loans without
ability-to-repay causes or is likely to cause “a substantial number of consumers a high degree of harm,
and a large number of consumers . . . a lower but still meaningful degree of harm.”?®

We walk through the prongs of the abusive and unfair standards at section 5 below. But we discuss
harm briefly here, applying the Bureau’s categorization of harms: (1) harms from long sequences of
loans, (2) harms stemming from delinquency and default, and (3) collateral harms from making
unaffordable payments. In addition, at Appendix A to our comments, over 100 borrower experiences
with payday or vehicle title loans are documented. Each is coded according to the categories of harm
the loan has caused. In many cases, a single loan or loan sequence causes harms in more than one
category.

2.2.1. Long-term indebtedness in high-cost loans.

The Bureau recognizes the harm of long-term indebtedness in high-cost loans, even when those loan
sequences do not result in default. It cites the harm of “exceedingly long loan sequences,”?’ as well as
those that are relatively shorter,? and particularly when there is not substantial reduction of principal
despite paying high costs over an extended period of time.?*

These harms occur with short-term loans, where long loan sequences are the norm. Consumers are
stuck in a debt trap, paying fee after fee with no meaningful reduction in principal. Because borrowers
cannot typically afford to repay the principal, the alternative to paying the fee would be default.

These harms also occur with longer-term loans. Indeed, longer-term loans, as discussed at sections
10.2 and 10.3, can create their own debt traps that can be larger and longer than those caused by
short-term loans. Repeated refinances, particularly without reduction of principal, are also a sign that
the loan is unaffordable.

2281 Fed. Reg. 47888.

2381 Fed. Reg. 47930 (short-term payday), 81 Fed. Reg. 47990 (longer-term payday), 81 Fed. Reg. 47991 (short-
term and longer-term vehicle title).

24 81 Fed. Reg. 57991.

25 Proposed Rule, particularly Market Concerns sections and the Bureau’s application of the abusive and unfair
practices standards.

26 As the Bureau notes, longstanding precedent provides that substantial injury may consist of a small amount of
harm to a large number of individuals or a larger amount of harm to a smaller number of individuals; in this case,
both are present. See section 5.5 of our comments. 81 Fed. Reg. 47936.

2781 Fed. Reg. 47936.

2 d.

2981 Fed. Reg. 47974.
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These harms take the form of virtually inescapable debt that drains significant funds from every
paycheck and hundreds or thousands of dollars over time, as well as the psychological distress of being
trapped in debt with a coercive repayment device for a sustained period of time.

2.2.2. Delinquency and default.

The Bureau also recognizes the harm stemming from delinquency and default. With short-term loans,
default often occurs when the borrower is no longer able to sustain even rollover fees—far smaller
than the principal amount. On a longer-term loan, default can occur when the payment becomes so
unmanageable that it cannot be sustained. Default also occurs after payments start bouncing even
despite bank overdraft programs that typically cover unaffordable payments in exchange for a high fee.

Direct harms from delinquency and default include (1) lender fees for bounced and late payments; (2)
bank fees for bounced payments; (3) loss of one’s checking account; (4) aggressive debt collection
tactics; and (5) for vehicle title loans, repossession of one’s car. As discussed in the next section, there
are also a number of indirect harms.

The Bureau has quantified bank fees triggered when funds were insufficient on longer-term loans, as
well as subsequent lost bank accounts. It found that about half of borrowers paid a nonsufficient funds
(NSF) or overdraft fee.>® These borrowers paid an average of $185 in such fees, while 10% paid at least
$432.31 It further found that 36% of borrowers with a bounced payday payment later had their
checking accounts closed involuntarily by the bank.3? The Bureau notes that other borrowers close
their accounts themselves as it seems the only way to stop the payday lender’s collection attempts.>

CRL’s 2015 published study of checking account activity supports the Bureau’s findings. One-third of
borrowers experienced at least one incident in which their account was overdrawn on the same day
that the payday lender withdrew a payment,3* even though the payment itself did not bounce. For
these borrowers, their banks honored the payday lender’s debit, but the bank charged an overdraft fee
for that payment and/or other debits paid during the day. We term these overdrafts “invisible
defaults” because, from the payday lender’s perspective, they are a successful payment, even while
they signal distress for the borrower. The study further found that nearly half of payday borrowers
incurred an overdraft or NSF fee in the two weeks after a payday loan transaction, and 64% paid
overdraft or NSF fees at some point.

The Bureau also finds that covered loan borrowers are likely to be subject to debt collection efforts.
Indeed, more than 10% of all collection-related complaints the Bureau receives relate to payday loans.
Aggressive debt collection, as the Bureau notes, can jeopardize employment and future earnings and
inflict psychological distress and anxiety for borrowers who are already financially distressed.3®

30 CFPB, Online Payday Loan Payments (April 2016).

34.

32d.

3381 Fed. Reg. at 47990.

34 Susanna Montezemolo & Sarah Wolff, Payday Mayday: Visible and Invisible Payday Lending Defaults, Center for
Responsible Lending (2015), http://www.responsiblelending.org/research-publication/payday-mayday-visible-
and.

3581 Fed. Reg. at 47991.
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Often, the collection activities payday lenders engage in are illegal. Recent CFPB enforcement actions
illustrate the abusive debt collection practices of many payday and vehicle title lenders. The Bureau
found that ACE Cash Express engaged in harassing phone calls, including calling the borrower’s
employee or relatives; false threats to sue or criminally prosecute overdue borrowers to pressure

them into additional, unaffordable loans; false threats of physical harm; and false threats to charge
extra fees and report consumers to credit reporting agencies if borrowers failed to repay their loans.3®
The Bureau found that EZCORP unlawfully visited delinquent borrowers at their homes and workplaces;
illegally contacted third parties, such as supervisors, references, and landlords, about borrowers’ debts;
called borrowers at their workplaces despite being told to stop calling; threatened borrowers with legal
action despite having no intention to take that legal action; and lied to consumers that they could not
stop collection calls.*” The Bureau found that vehicle title lender TMX Finance LLC illegally exposed
information about consumer debts to co-workers, neighbors, and family members, and made illegal in-
person debt collection visits despite knowing that visitors were not allowed at the consumer’s
workplace.®

In addition to aggressive and often abusive debt collection, of course vehicle title borrowers lose their
cars at astounding rates (the Bureau’s data show 1 in 5). The Bureau appropriately describes the harm
from losing one’s car as “dire,” noting that it “not only leads to the loss of a valuable asset but can also
disrupt consumers’ lives and put at risk their ability to remain employed.”3°

Appendix A includes examples of borrowers who have experienced these harms.

2.2.3. Collateral harms from making unaffordable payments.

The consequences of sustained unaffordable payments on payday and car title loans are sweeping. The
Bureau acknowledges but notes that it is “unable to quantify” the extent to which a leveraged payment
mechanism causes collateral injury, in terms of the borrower’s ability to meet other obligations or basic
living expenses.*® Indeed, to the extent the collateral harms do not lend themselves to ready
qguantification, it is in large part because they are so far-reaching. They are cascading, spiraling harms.
Unaffordable payments, made nonetheless because of a coercive payment device or car title, can lead
to overdraft fees or late bill payments. Those can lead to additional overdraft and late fees, and
perhaps a penalty rate on a credit card balance, which will likely lead to a reduced credit score. Late
rent payments can lead to eviction. And these harms are just from a loan that is repaid.

36 In the Matter of ACE Cash Express, Inc., Consent Order 2014-CFPB-0008 (July 10,

2014), http://files.consumerfinance.gov/f/201407 cfpb consent-order ace-cash-express.pdf.

37 In the Matter of EZCORP, Inc., Consent Order 2015-CFPB-0031 (Dec. 16, 2015),
http://files.consumerfinance.gov/f/201512 cfpb ezcorp-inc-consent-order.pdf.

38 In the Matter of TMX Finance LLC, Consent Order, 2016-CFPB-0022 (Sept. 26,

2016), http://files.consumerfinance.gov/f/documents/092016 cfpb TitleMaxConsentOrder.pdf. In addition to
these examples, we note that CFPB sued Cash Call for collecting loans that were made in violation of state law,
which were thus void under state law; see section 20 below for our recommendation that the Bureau declare it a
UDAAP to collect a loan that violates state law.

3981 Fed. Reg. at 47930 (citing two surveys finding that 15% of borrowers said they would have no way to get to
work or school if they lost their vehicle, and a survey finding that more than 35% of borrowers were pledging the
only vehicle in the household).

4081 Fed. Reg. at 47995.

21



Nonetheless, there are numerous studies that have measured the impact of payday loans and provide
insight into the effects that these loans have on borrower’s broader finances. These include increased
difficulty paying mortgages, rent, and utility bills,** delinquency on child support payments,*?
delinquency on credit card debt,* delaying medical care,** loss of checking accounts,* and
bankruptcy.*®

We emphasize the importance not only of all quantifiable evidence of harm, but also of the qualitative
evidence the Bureau already has through the complaints database and other borrower accounts, and
the additional qualitative evidence it will collect from public comments. This evidence speaks strongly
to the extent to which unaffordable payments cause collateral harm, on both short-term and longer-
term loans, and should be given great weight.

2.3. Payday and Vehicle Title Loans Cause Particular Harm to Financially Vulnerable
Communities.

Payday and vehicle title loans typically prey upon those with few resources struggling to make ends
meet. As discussed in the proposal, median incomes for these borrowers are in the $25,000-$30,000
range, while closer to $35,000 for online borrowers. Median credit scores are deep subprime or
subprime, ranging from 525 to 580.%

These loans have a particularly harsh impact on communities of color and older Americans, as
discussed below.

2.3.1. Payday and vehicle title lending disproportionately harm communities of color.

Payday and vehicle title loans cause particular harm to communities of color, which several of the
undersigned groups represent. Lenders heavily market to these communities and leave them even
more disproportionately underserved by the financial mainstream.

41 B. Melzer, The Real Costs of Credit Access: Evidence from the Payday Lending Market, (2011), Oxford University
Press, available at http://bit.ly/10MO01tZ.

42B. Melzer, Spillovers from Costly Credit (2010), available at http://bit.ly/10FsYmE.

43 Agarwal, S., Skiba, P. M., & Tobacman, J., Payday loans and credit cards: New liquidity and credit scoring
puzzles? NBER Working Paper (2009), available at http://bit.ly/RtDsXx.

44 Melzer, 2011.

4> Research has shown that payday lending is linked with increased rates of involuntary bank account closures,
which makes routine financial transactions more expensive and risky. See D. Campbell, A.S. Jerez, & P. Tufano,
Bouncing Out of the Banking System: An empirical analysis of involuntary bank account closures, Harvard Business
School (2011), available at http://papers.ssrn.com/sol3/papers.cfm?abstract id=1335873.

46 One study found that payday borrowers nearly doubled their chances of filing for bankruptcy compared with
households of similar financial status who were denied a payday loan. P.M. Skiba & J. Tobacman, Do Payday
Loans Cause Bankruptcy? (2008) SSRN working paper, available at http://bit.ly/UhdRNJ.

47 As the Bureau notes, nonprime 101 has found median VantageScore 3.0 scores of 525 for online borrowers and
532 for storefront borrowers. 81 Fed. Reg. 47921. Nonprime 101 has also found a median score of 580 for online
installment borrowers. Nonprimel01 Report 8. Can Storefront Payday Borrowers Become Installment Loan
Borrowers? (Dec. 2015), https://www.nonprimel101.com/wp-content/uploads/2015/12/Report-8-Can-Storefront-
Payday-Borrowers-Become-Installment-Loan-Borrowers-Web-61.pdf.
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Research has repeatedly found that payday lenders concentrate in communities of color.*® Payday
lenders in California were found 2.4 times more concentrated in African American and Latino
communities, even after controlling for income and a variety of other factors.** Payday lenders in
Florida were also more concentrated in majority black and Latino communities, even after controlling
for income, as shown in the following chart.

Florida Payday Store Concentrations By Race and Income, Combined:*°

Low-Minority and Upper-Income
Neighborhoods
High-Minority and Upper-Income
Neighborhoods

Low-Minority and Low-Income
Neighborhoods _
High-Minority and Low-Income

veighvorhoods - R

Payday Stores per 100k People

In light of this concentration, it is unsurprising that a disproportionate share of payday borrowers come
from communities of color, even after controlling for income.>* This disparity is even more significant

“8 Delvin Davis, Keith Ernst, Uriah King, and Wei Li. Race Matters: The Concentration of Payday Lenders in African-
American Communities in North Carolina. Center for Responsible Lending (March 2005) available at
http://www.responsiblelending.org/north-carolina/nc-payday/research-analysis/racematters/rr006-

Race Matters Payday in_NC-0305.pdf (finding that, even when controlling for a variety of other factors, African-
American neighborhoods had three times as many payday lending stores per capita as white neighborhoods in
North Carolina in 2005); Assaf Oron. Easy Prey: Evidence for Race and Military Related Targeting in the
Distribution of Payday Loan Branches in Washington State, Department of Statistics, University of Washington
(March 2006) (concluding based on a study of Washington State payday lenders that “payday businesses do
intentionally target localities with a high percentage of African Americans.”).

49 Wei Li, Leslie Parrish, Keith Ernst, and Delvin Davis, Predatory Profiling: The Role of Race and Ethnicity in the
Location of Payday Lenders in California, Center for Responsible Lending (March 26, 2009), available at:
http://www.responsiblelending.org/payday-lending/research-analysis/predatory-profiling.pdf.

50 Replicated from Brandon Coleman and Delvin Davis, Perfect Storm: Payday Lenders Harm Florida Consumers
Despite State Law, Center for Responsible Lending (March 2016), at 7, Chart 2. The analysis is based on payday
loan locations provided by the Florida Office of Financial Regulation, as of January 2016, reflecting more than
1,100 stores. Two payday lenders—Amscot and Advance America—own nearly 500 of these stores. By
comparison, Starbucks has 642 Florida locations.

51 The Pew Charitable Trusts, Safe Small-Dollar Loans Research Project, Payday Lending in America: Who Borrows,
Where They Borrow, and Why at 9 (July 2012) (finding that, after controlling for other characteristics including
income, payday loan usage was 105% higher for African Americans than for other races/ethnicities). Other
studies that do not control for income also show disproportionalities. Amanda Logan and Christian E. Weller, EZ
Payday Loans: Who Borrows From Payday Lenders? An Analysis of Newly Available Data, Center for American
Progress (March 2009), summary of findings at page 1 (finding, based on the FRB’s Survey of Consumer Finances
conducted in 2007 and released in 2009 payday borrowers are more likely to be minorities); California
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since African Americans and Latinos are much less likely to have checking accounts than whites;>? since
a checking account is typically required to get a payday loan, one might expect the concentration of
payday lenders to be lower than in white neighborhoods.

Communities of color have historically been disproportionately detached from the traditional banking
system, a disparity that persists today. About 21 percent of African American and 18 percent of Latino
households are unbanked, compared to 4 percent of white households.>® And payday and vehicle title
loans, with their high association with lost bank accounts,** drive borrowers out of the banking system
and exacerbate this disparity.

Payday and vehicle title lenders have promoted their products as providing access to credit in
communities that have few other options. But in reality, these predatory products strip borrowers of
assets, leaving them worse off, while stifling the development of responsible products—a double-
edged sword. Permitting their unfair and abusive practices unfettered entrenches a two-tier financial
system. One group of consumers has access to the mainstream financial system, while another is
further marginalized, relegated to predatory lenders pushing debt traps, reinforcing a history of
financial exploitation.>®

2.3.2. Older Americans are particularly attractive to high-cost lenders and especially
vulnerable to the harms the loans cause.

Older Americans are particularly attractive to payday and vehicle lenders and especially vulnerable to
the harm the loans cause. Older Americans show greater signs of financial hardship than other age

Department of Corporations, Payday Loan Study (updated June 2008), available at
http://www.dbo.ca.gov/Licensees/Payday Lenders/Archives/pdfs/PDLStudy07.pdf (finding that, although they
represent about one-third of the overall state population, over half of California payday borrowers are African
American and Latino); Skiba and Tobacman, Do Payday Loans Cause Bankruptcy?, supra (analysis of a database of
a large Texas-based payday lender finding that African Americans (who make up approximately 11 percent of the
total adult population) made up 43 percent of payday borrowers and Latinos (who make up approximately 29
percent of the total adult population) made up 34 percent of payday borrowers).

522013 FDIC National Survey of Unbanked and Underbanked Households, available at
https://www.economicinclusion.gov/surveys/2013household/banking-status-findings/.

53|d. Seventeen percent of American Indian/Alaskan households and 6% of Hawaiian/Pacific Islander households
are unbanked.

54 CFPB Online Payday Loan Payments at 23.

55 For further on our concerns about the harm payday and vehicle title loans cause communities of color, and the
efforts we have long made to stop that harm, see the sampling of references cited here:
http://stopthedebttrap.org/wp-content/uploads/2014/11/PayDay-loans.7-2016.pdf;
http://stopthedebttrap.org/wp-content/uploads/2014/11/PayDay-loans.7-2016.pdf;
http://www.civilrights.org/press/2014/payday-lending-resolution.html?referrer=https://www.google.com/;
http://publications.nclr.org/bitstream/handle/123456789/1595/stop payday predators.pdf?sequence=1&isAllo
wed=y; http://blog.nclr.org/2014/04/03/avoiding-debt-cycle-problems-payday-loans/;
http://lulac.org/news/pr/dont-get-caught-in-a-debt-trap/;

http://lulac.org/assets/pdfs/10 Financial Literacy Payday loan case.pdf, http://stopthedebttrap.org/wp-
content/uploads/2015/08/naacp letter obama payday 15december2014.pdf, http://stopthedebttrap.org/wp-
content/uploads/2015/08/Icchr resolution payday deposit advance lending 12dec2015.pdf;
http://ourfinancialsecurity.org/2011/04/hilary-shelton-cfpb-testimony/;
http://www.responsiblelending.org/payday-lending/policy-legislation/states/Letter-JIBond Rendell-012306.pdf;
http://archives.financialservices.house.gov/media/pdf/012804hs.pdf.

24



groups and are often less able to recover from financial distress. Coupled with recent dramatic
declines in the value of their largest assets—homes and retirement assets—many older Americans also
struggle with limited incomes. Nearly half of all older Americans are considered economically insecure,
living on $29,425 per year or less.>® Forty-seven percent of seniors depend on Social Security for 90%
or more of their income.>” Senior women in particular face diminished incomes because of lower
lifetime earnings and Social Security and pension benefits. Not only are these incomes limited, but
they are also fixed, meaning seniors are particularly unlikely to be able to address financial shortfalls by
working extra hours or otherwise earning extra income.

Facing these financial hardships, older Americans are particularly vulnerable to payday and vehicle title
lenders’ claims of quick cash. And they are particularly attractive to lenders because Social Security
benefits provide a steady source of repayment. As one payday lender described federal benefits
recipients:

“These people always get paid, rain or shine . . . [They] will always have money, every 30
days.”—former manager of payday loan stores>®

As another put it:

“[Borrowers receiving Social Security or disability] payments would come in for a small loan and
write a check to the company dated the 3rd of the month, when their government checks would
arrive. All the Advance America employees were required to come in early on that day, so we
could quickly cash their checks and wipe out their checking accounts.”—former Advance
America employee*

Indeed, an analysis by one researcher found that payday lender storefronts cluster around
government-subsidized housing for seniors and the disabled in a number of states across the country.®®

It is unsurprising, then, that significant numbers of older Americans become trapped in payday loans.
Moreover, recent trends show that older Americans comprise a growing share of payday borrowers.
The share of payday borrowers in Florida age 65 and older more than doubled over the past decade—
increasing from 3.4% of borrowers in 2005 to 8.6% in 2015 (a 152.9% increase), while the share of

56 National Council on Aging, age 60+, 25 million out of 53 million. https://www.ncoa.org/news/resources-for-
reporters/get-the-facts/economic-security-facts/.

571d.

58 Ellen E. Schultz and Theo Francis, High-Interest Lenders Tap Elderly, Disabled, Wall Street Journal (Feb. 12,
2008), available at http://online.wsj.com/article/SB120277630957260703.html [Wall Street Journal, 2008].

59 Bailed-Out Banks Finance Predatory Payday Lenders, Center for Media and Democracy (Sept 16, 2010)
(reporting from a GRO-MO action, September 16, St. Louis, MO, and quoting a former Advance America
employee who remained anonymous because he was reportedly forced to sign a confidentiality agreement upon
leaving the firm), available at http://www.prwatch.org/node/9456.

50 \Wall Street Journal, 2008. An analysis of data from the U.S. Department of Housing and Urban Development
showed that many payday lenders are clustered around government-subsidized housing for seniors and the
disabled. The research was done by Steven Graves, a geographer at California State University at Northridge, at
The Wall Street Journal's request.

25



Florida’s overall population comprised of that age group grew by only 9.7%.% Borrowers 65 and older
were the fastest growing age group of borrowers over this period.®? In California, nearly a third of
borrowers are age 52 and over;®® the portion of borrowers age 62 and over grew steadily from 12.8% in
2013, to 13.2% in 2014, to 13.9% in 2015.%* The senior program manager at a community organization
that aids lower-income people in Nevada recently stated: “I see about 80 to 100 seniors per week . . . .
at least half have taken out a payday loan.” ® Many go on to default and become victim to harassing
phone calls.®®

CRL’s research on bank payday loans found that over one-quarter of bank payday borrowers were
Social Security recipients, making these borrowers 2.2 times as likely to have had a bank payday loan as
bank customers as a whole.®” The CFPB also found that a significant share of payday borrowers—nearly
one in four—reported some form of public assistance or other benefits or retirement funds as an
income source.®®

In loan data the Bureau analyzed, 58% of payday borrowers with loans due monthly were recipients of
government benefits.®® The Bureau notes that such borrowers are particularly financially vulnerable,
concentrated at the lower end of the income range.”® And the debt trap for these borrowers appears
to be particularly deep. The Bureau found that monthly borrowers have more repeat loans than those
paid more frequently: approximately 20% of such borrowers averaged at least one loan per pay period
over the course of a year,”* and over 40% of all monthly loans were in sequences that persisted for the
rest of the year studied.”?

51 Florida’s senior population increased from 16.6% of the population in 2005 to 18.2% of the population in 2014.
American Fact Finder, United States Census Bureau, available at
http://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml.

62 perfect Storm, CRL at 8.

63 In 2015, the figure was 31.1%. California Department of Business Oversight, “Summary Report: California
Deferred Deposit Transaction Law — Annual Report and Industry Survey” (2014-2016).
http://www.dbo.ca.gov/Licensees/Payday Lenders/Publications.asp.

641d.

55 Michael Lyle, Seniors often pay hefty price for relying on payday loans, Las Vegas Review Journal, Sept. 1, 2016
(quoting Don Miller, seniors program manager for HopelLink, 178 Westminster Way, which provides assistance
and resources to low-income people and families in the Las Vegas area), available at
http://www.reviewjournal.com/view/seniors-often-pay-hefty-price-relying-payday-loans.

56 1d.

67 CRL, 2013; analysis on file with CRL. These findings, based on 2011 checking account data, are consistent with
our analysis of 2010 data, which found that nearly one-quarter of all bank payday borrowers were Social Security
recipients, who were 2.6 times as likely to have a bank payday loan as bank customers as a whole. R. Borné, J.
Frank, P. Smith, and E. Schloemer, Big Bank Payday Loans: High interest loans through checking accounts keep
customers in long-term debt (2011), Center for Responsible Lending, available at
http://www.responsiblelending.org/payday-lending/research-analysis/big-bank-payday-loans.pdf.

8 CFPB White Paper at 18.

6981 Fed. Reg. at 47981 (citing CFPB Data Point).

7081 Fed. Reg. at 47981. The Bureau notes that nearly 90% of borrowers receiving public benefits reported
annual incomes of less than $20,000, whereas less than 30% of employed borrowers reported annual incomes of
less than $20,000.

71 1d (citing Supplemental Findings at 121).

72 |d (citing Supplemental Findings at 131).
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Payday loans to seniors are particularly troubling because lenders routinely seize Social Security funds
that are protected from creditors in other contexts. Congress has long sought to protect Social Security
funds and other public benefits intended for necessities from the unilateral reach of creditors.” The
Social Security Act prohibits collection of Social Security benefits through assignment, garnishment, or
other legal process. The policy underlying this legal protection is to ensure the debtor a minimum
subsistence income—for essential needs like food, shelter, and medicine—and courts have repeatedly
upheld it.”*

Payday lenders grossly undermine this critical protection by requiring Social Security recipients to
provide direct access to their bank accounts and immediately taking the income for repayment. CRL
research found that bank payday lenders took an average of 33% of the recipient’s next Social Security
check to repay a bank payday loan.”” The Treasury Department recently made significant strides in
protecting Social Security funds in checking accounts from bank freezes in response to garnishment
orders,”® but these rules do not address the informal wage assignment routine to the payday lending
model.”’

The threat payday loans pose to Social Security recipients became more pronounced in 2013, when
electronic distribution of government benefits became mandatory.”® Benefits that have been
distributed by paper check, often to those most financially vulnerable, are now directly deposited to
checking accounts or prepaid cards. As part of the new rule, the Treasury Department prohibited
government deposits to prepaid cards that allow payday loans out of concern that credit products
would siphon off exempt benefits.” However, benefits deposited into traditional checking accounts
remain at risk to payday loans.®

73 See, e.g., Social Security Act, at 42 U.S.C. § 407(a).

74 For further discussion and detail, see Testimony of Margot Saunders, National Consumer Law Center (on behalf
of its low income clients) before the Subcommittee on Social Security, Committee on Ways and Means, U.S.
House of Representatives, June 24, 2008, available at

http://www.nclc.org/images/pdf/other consumer issues/exempt public benefits/NCLC exemptBenefitsTestim
ony House June2008.pdf.

75 CRL, Big Bank Payday Loans, supra.

7631 C.F.R. § 212.1.

77 They also do not apply to the practice whereby a depository institution repays itself as creditor, as with bank
payday loans. 76 Fed. Reg. 9947.

78 U.S. Department of the Treasury, Interim Final Rule, Federal Government Participation in the Automated
Clearing House, 75 Fed. Reg. 80335, amending 31 CFR Part 208 (2010).

72 “In order to prevent Federal payments from being delivered to prepaid cards that have payday lending or
‘account advance’ features, we are prohibiting prepaid cards from having an attached line of credit if the credit
agreement allows for automatic repayment of a loan from a card account triggered by the delivery of the Federal
payment into the account. Our intention is that this restriction will prevent arrangements in which a bank or
creditor ‘advances’ funds to a cardholder’s account, and then repays itself for the advance and any related fees by
taking some or all of the cardholder’s next deposit.” 75 Fed. Reg. at 80338.

80 |n its discussion, Treasury cited Regulation E’s prohibition on compulsory electronic repayments as the
comparable protection on traditional checking accounts, id., but this prohibition is typically not read to apply to
single-payment loans, as bank payday loans typically are. Thus, federal benefits direct deposited to traditional
checking accounts remain vulnerable to bank payday loans.
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2.4. Policy Makers and the Public Are Increasingly Recognizing the Harm Caused by Payday
Lending.

At both the state and federal level, policymakers have increasingly recognized the harm caused by
payday and car title loans, and laws and regulations clearly reflect this trend.

2.4.1. State laws are trending against payday lending.

In the last ten years, no state has opened its borders to high-cost payday or car title loans, and many
states have strengthened their protections by enacting rate caps.®!

As the Bureau notes, the last state authorizations for payday lending were in 2005.2% Since then, state
regulatory trend has been to rein in payday lenders’ debt trap practices. In 2007, the District of
Columbia set its 24% rate cap. In 2008, Arizona and Ohio’s voters overwhelmingly supported ballot
initiatives in support of interest rate caps in those state, and Montana voters did the same in 2010. In
2009, the New Hampshire legislature enacted its rate cap, and an Arkansas Supreme Court decision
clearly applied the state’s 17% constitutional rate cap to payday loans. Those changes created the
current landscape, where 14 states plus the District of Columbia have interest rate limits that keep
short-term payday and car title lenders out of their states.

Other states have implemented more limited reforms to curb the harm from payday loans. In 2006,
Oregon passed its law to reduce the cost of payday loans and curb renewals. In 2009, Washington
limited payday loans to eight loans per 12-month period, and Colorado enacted a minimum six-month
loan term along with moderate price restrictions. In 2013, Delaware limited payday loans to five per
year.

In addition, since 2005, the following states have rejected lender attempts to expand high-cost loans
into their states: Arizona, North Carolina, New York, New Hampshire, Georgia, Pennsylvania, and
Maine.® And no state that once permitted payday lending, but now does not, has reversed course.® A
number of states have also entered enforcement actions against payday and car title lenders to protect
their states’ strong laws.®

2.4.2. Federal law and regulation.

Trends at the federal level are consistent. The Bureau’s proposal discusses these in detail;® key
highlights are noted here. In the early 2000s, the federal prudential regulators shut down bank/payday

81The Bureau’s discussion of the regulatory landscape reflects these trends. See 81 Fed. Reg. 47875 et. seq. We
note that although some states have recently permitted an extension of the types of high-cost loans they permit
(Mississippi, Tennessee, and New Hampshire) by authorizing high-cost longer-term loans, they already permitted
other forms of high-cost payday and car title loans in their state. See section 2.5.4 below for further discussion.
8281 Fed. Reg. at 47875, noting Alaska and Michigan.

8 Details on file with CRL.

84 Details on file with CRL.

85 See Diane Standaert and Brandon Coleman, Ending the Cycle of Evasion: Effective State and Federal Payday
Lending Enforcement (2015), Center for Responsible Lending, available at
http://www.responsiblelending.org/payday-lending/research-

analysis/crl payday enforcement brief nov2015.pdf.

86 81 Fed. Reg. at 47883-84.
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lender partnerships whereby payday lenders were renting bank charters to take advantage of bank
preemption and related laws to evade state law.8” The FDIC’s 2005 payday lending guidelines advised
that lenders should not keep payday loan borrowers in payday loans for more than three monthsin a
twelve month-period, across all lenders.®8 The FDIC’s 2007 affordable small loan guidelines advised
that interest on small dollar loans should be limited to 36%.% And the OCC and FDIC’s 2013 guidance
addressing high-cost payday loans made directly by banks resulted in the discontinuance of these
products by the handful of those agencies’ supervisee banks that were making these loans.%

In addition, in 2006, Congress passed the Military Lending Act after the Department of Defense found
that predatory lending was harming service members’ finances, which was affecting security clearances
and ultimately reducing the nation’s military readiness.® This Act limited the cost of credit on covered
loans to military servicemembers and their dependents to 36% on an annual basis, including fees that
are not included in the Truth in Lending Act (TILA) annual percentage rate (APR). The Department of
Defense’s initial regulations under the law covered most payday and car title loans on the market at the
time. Congress then directed DoD to revisit the rules, which DoD significantly strengthened in 2015
(effective 2016) to include all payday and car title loans, whether short- or longer-term, as well as,
generally, all credit currently subject to TILA.%?

Further, a number of enforcement actions by the Federal Trade Commission and CFPB have cracked
down on unfair and abusive practices by payday and car title lenders.

Finally, as noted in section 2.3.2 above, the Treasury Department has prohibited government deposits
to prepaid cards that allow payday loans out of concern that credit products would siphon off exempt
benefits.%

Meanwhile, there have been zero federal actions of which we are aware that have, to the contrary,
signaled appropriateness of high-cost payday, car title, or similar loans.

87 See Comments of CRL to the OCC on Marketplace Lending, October 2015, at Il., available at.
http://www.responsiblelending.org/sites/default/files/nodes/files/research-

publication/crl comment treasury marketplacelending sept2015 final.pdf.

88 EDIC Financial Institution Letters, Guidelines for Payday Lending, FIL 14-2005, February 2005, available at
http://www.fdic.gov/news/news/financial/2005/fil1405a.html.

8 EDIC Financial Institution Letters, Affordable Small Dollar Loan Products, Final Guidelines, FIL-50-2007 (June 19,
2007), available at http://www.fdic.gov/news/news/financial/2007/fil07050a.html.

%0 OCC, Guidance on Supervisory Concerns and Expectations Regarding Deposit Advance Products (Nov. 26, 2013),
available at https://www.occ.gov/news-issuances/federal-register/78fr70624.pdf; FDIC, Guidance on Supervisory
Concerns and Expectations Regarding Deposit Advance Products (Nov. 26, 2013), available at
https://www.gpo.gov/fdsys/pkg/FR-2013-11-26/pdf/2013-28306.pdf [OCC/FDIC Deposit Advance Guidance].

91 U.S. Department of Defense, Report on Predatory Lending Practices Directed at Members of the Armed Forces
and Their Dependents (2006), available at www.defense.gov/pubs/pdfs/Report to Congress final.pdf.

92.80 FR 43560 (July 22, 2015).

93 Press Release, FTC, “Online Payday Lending Companies to Pay $21 Million to Settle Federal Trade Commission
Charges that they Deceived Consumers Nationwide,” (Jan. 16, 2015); for examples of CFPB actions, see n. 36-38
above.

9 For the Treasury Department’s rationale, see n.79 above.
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2.4.3. Other policy trends.

The policy landscape increasingly reflects a rejection of unaffordable payday and vehicle title lending in
a host of other ways. Earlier this year, Google announced that it will prohibit ads for payday loans and
other related loans, banning ads in the U.S. for loans with an APR exceeding 36% and worldwide for
loans due within 60 days. The company noted particular concerns about unaffordable payments and
high default rates on payday loans in its announcement.®® It collaborated with the civil rights
community in the development of this policy.*®

Also this year, New Jersey’s pension fund divested from a large payday lender,” joining North
Carolina’s, which has had a policy against investing in payday lenders for several years.*® Other actions
include socially responsible investors filing shareholder resolutions against the largest banks making
payday loans in 2013;% elected officials rejecting campaign contributions from payday lenders,'® and
public polling that shows overwhelming opposition to unaffordable payday lending.1%!

9 David Graff, Director of Global Product Policy, Google, “An Update to our AdWords Policy on Lending Products,”
Google Public Policy Blog, May 11, 2016, https://publicpolicy.googleblog.com/2016/05/an-update-to-our-
adwords-policy-on.html.

% Press Release, “Advocates Applaud Google’s Ban on Payday Loan Advertisements,” The Leadership Conference
on Civil and Human Rights, May 11, 2016, http://www.civilrights.org/press/2016/google-payday-ads.html.

97 Shawn Aiken, “New Jersey Divests from Payday Lending,” yes! Magazine, Mar. 26, 2016,
http://www.yesmagazine.org/new-economy/new-jersey-divests-from-payday-lending-20160326.

%8 North Carolina Department of State Treasurer, Investment Policy: Payday Lending Divestment Policy, Approved
March 2007, Amended July 2012, available at
https://www.nctreasurer.com/inv/Policies/Payday%20Lending%20Divestment%20Policy%20-
%20enacted%202012-07-19.pdf.

9 For proxy year 2013, investors filed shareholder resolutions with the four largest banks making payday loans,
expressing concern about the product and requesting data, which none of the banks agreed to provide.
Resolutions filed with Wells Fargo (http://www.onlineethicalinvestor.org/eidb/wc.dll?eidbproc~reso™~10525);
Fifth Third Bank (http://www.trilliuminvest.com/resolutions/payday-lending-fifth-third-bancorp-2013/); Regions
Bank and U.S. Bank (http://www.calvert.com/sri-resolutions.html).

100 john Ellis, "Assembly hopefuls clash over contributions from payday lenders," Fresno Bee, Jan.11,

2016 http://www.fresnobee.com/news/politics-government/politics-columns-blogs/political-
notebook/article54206090.html#storylink=cpy (“As for Arambula, Mcintyre says he won’t return the
contributions — $1,500 from Axcess Financial Services and $1,500 from Check into Cash of California Inc. What
Arambula is instead doing, Mclntyre says, is writing a check to Poverello House for $3,000, the total amount of
the contributions.” Poverello House is a non-profit focused on hunger and homelessness.
http://www.poverellohouse.org/.

101 Mark Pattison, “lowa caucuses, lawmakers getting payday lending issue on their radar,” Catholic News
Services, http://catholicphilly.com/2016/01/news/national-news/iowa-caucuses-lawmakers-getting-payday-
lending-issue-on-their-radar/ (noting poll findings that 78 percent supported requiring payday loan lenders to
first determine whether a borrower can repay the loan before issuing it); CEDAM, “Poll: Michigan Voters Oppose
Expansion of Payday Lending,” http://cedam.info/wp-content/files/PaydayPoll Release 2-16-16.pdf (noting 70%
support requiring payday lenders to determine a borrower’s ability to repay the loan ); Stop the Debt Trap
Campaign, “National Survey Results: Overwhelming Support for CFPB’s Payday Lending Rule,” June 2016 (finding
that voters support regulations that “requires payday lenders to verify—in advance of making a loan—that people
applying for a loan have the ability to repay the full amount of the loan”), http://stopthedebttrap.org/wp-
content/uploads/2016/06/Payday-Lending-Poll-Memo-June-2016.pdf.
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2.5. Payday Lenders are Morphing to Particularly Harmful Longer-Term Loans in Anticipation
of CFPB Rules.

2.5.1. Overview.

Though often forgotten in today’s policy debates, it bears underscoring that payday lenders convinced
states to authorize high rates in the 1990s based on the claim that the loans were for very short-term,
relatively small loans intended to address an “emergency.” The lenders often promoted the loan as a
check-cashing fee. Inthose days, lenders did not even attempt to justify triple-digit interest rates for
loans at the larger sizes and longer terms where high rates are charged today.

Likewise, in most cases, an authorization for a lender to hold a post-dated check written on the
borrower’s checking account, effectively as a condition of obtaining the loan, was only provided in the
context of these short-term loans. And the authorizations likely rarely even contemplated the notion
of a lender’s electronic access to the account.

This history is notable because, among other things, it demonstrates that public policy has not
historically sanctioned high-cost longer-term lending—including payday and car title lending—even to
the limited extent it has sanctioned high-cost payday lending. The most likely explanation is this: High
rates and a coercive repayment device are more likely to cause a borrower harm the longer the
borrower is subjected to them. Put another way, both loan features carry extraordinary risk—not to
mention the psychological impact on a borrower of an effective wage assignment—and they have
never before been sanctioned as a prolonged scenario to which any person should be subjected.

As a point of comparison for what public policy generally supports on longer-term loans, we note that
Congress was driven to enact significant reforms to the credit card market due to the widespread harm
caused by penalty rates that averaged 27% in 2008 —far lower than the typical cost of covered longer-
term loans.!?

2.5.2. Longer-term loans can be particularly harmful.

The harm from traditional two-week payday loans comes not only from their high rate but also their
very short term and balloon payment structure. The CFPB has rightly focused many of its proposed
protections on the particular problems that are triggered by short terms and by balloon payments.

But as the scope of the proposed rule appropriately reflects, severe consumer injury is also caused by
unaffordable longer-term installment loans, even if they lack balloon payments. Indeed, in many ways,
longer-term high-cost loans pose even greater risk of harm than short-term loans.

102 “2008 Credit Card Survey.” Consumer Action, July 23, 2008. http://www.consumer-
action.org/downloads/english/2008 Summary.pdf.
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Longer-term loans vary widely in size and loan term, ranging from three-payment payday installment
loans that effectively function as short-term balloon loans with two rollovers, to car title loans with
two-year terms.1%® At least five states also have longer-term open-end loans.%

We discuss why high-cost longer-term loans can be particularly harmful in detail at 10.2 and 10.3, as an
introduction to our discussion of the ability-to-repay determination and refinancing concerns unique to
these loans. We provide a summary list of those reasons here:

Harms and dangers caused by all high-cost longer-term loans:

e Longer term loans tend to be larger than short-term loans.

e Longer-term loans can result in a longer high-cost debt trap.

e Larger and/or longer loans can mean higher overall costs taken from the budgets of struggling
families.

e The high interest rates on longer-term loans compound when the loan is delinquent or
defaults.

e Alonger, multi-payment loan means longer exposure to the harms of a repeatedly-used
leveraged payment device.

Additional harms and dangers caused by high-cost loans with especially long terms (i.e., more than six
months):

e The longer the loan term, the greater the likelihood of significant income or expense volatility
that may inhibit the borrower’s ability to repay.

e Larger and longer loans are more likely to have payments for many months that cumulatively
exceed the loan amount and yet do not significantly reduce the loan balance.

e Loans with terms longer than six months are more likely to default.

o The longer the term of the loan, the greater the likelihood that the consumer will, at some
point, become delinquent and suffer from aggressive debt collection practices.

e Longer terms increase the chance of other collateral consequences of unaffordable payments.

e lLong terms increase misaligned incentives because there is a higher possibility that the lender
will recover the loan amount, and maybe a profit, even if the consumer eventually defaults.

o Small loans with disproportionately long terms put consumers in an extended debt trap with
potential harm that likely outweighs the possible benefit.

e Small but long loans have an especially high potential for profitable defaults and weak
underwriting.

Narratives of complaints filed with the Bureau provide further evidence of the collateral harms that
high-cost longer-term loans cause, including trouble meeting other expenses, overdraft fees, and
aggressive debt collection.®

103 pjane Standaert and Peter Smith, Payday and Car Title Lenders’ Migration to Unsafe Installment Loans, Center
for Responsible Lending at 1(Oct. 2015) (noting a 45-day loan from Check Into Cash in Ohio and a TitleMax car
title loan in Missouri), available at http://www.responsiblelending.org/sites/default/files/nodes/files/research-
publication/crl brief cartitle lenders migrate to installmentloans.pdf [CRL, Migration].

104|d_

1051d. at 5, citing individual complaints filed with the Bureau at n. 45-48.
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2.5.3. Lenders are already shifting to longer-term loans.

As the Bureau notes, some lenders are already shifting to longer-term loans. They are making these
loans in a growing number of states, and these loans are becoming a larger portion of their overall
portfolios. (In some cases, shifts to longer-term loans are clear efforts to evade laws aimed at shorter-
term loans; those efforts are discussed primarily at section 2.6 below. This current section focuses on
shifts more generally, which are largely in anticipation of CFPB rules expected to bring contraction to
the short-term market.)

A majority of states—roughly 30—currently have laws with cost limits that have prevented or
sufficiently discouraged payday and car title lenders from expanding into longer-term loans there.®
But CRL estimates that longer-term payday and/or vehicle title loans are being offered in 23 states by
large licensed lenders.2%”

Further, as the Bureau notes, the Online Lenders Alliance member survey found that installment loan
volume is growing while balloon loan volume is shrinking,°® a trend consistent with industry analyst
reports!® as well as the public filings of individual large lenders.!1°

2.5.4. Payday and vehicle title lenders are pushing for legislative authorizations for
longer-term high-cost loans.

Payday and car title lenders are also pushing legislative proposals for high-cost longer-term loans—
both closed-end and open-end—in a number of states. In Arizona, California, Georgia, Indiana, lowa,
Michigan, New York, Oklahoma, Pennsylvania, and Washington, efforts to authorize longer-term
closed-end products have thus far been defeated; ! in Mississippi and New Hampshire in 2016,
though, lenders obtained authorization.’'? The proposals have varied in the details of their generally

106 A5 the Bureau notes, NCLC found that eight states have no rate or fee limits for closed-end loans of $500, and
11 have no rate or fee limits for closed-end loans of $2,000. For open-end loans, 14 states do not limit rates on
lines of $500; 16 do not limit rates on lines of $2,000. 81 Fed. Reg. 47885 (citing Lauren Saunders, Margot
Saunders, Carolyn Carter and Andrew Pizor, Installment Loans: Will States Protect Borrowers from a New Wave of
Predatory Lending? (July 2015), available at http://www.nclc.org/images/pdf/pr-reports/report-installment-
loans.pdf [NCLC, Installment Loans]).

107 CRL, Migration, at 1 and Table 1, noting 20 states, in addition to New Hampshire, Mississippi, and Louisiana. In
two states, Colorado and lllinois, a shift to longer-term has been in response to explicit authorizations for high-
cost longer-term loans. In most states, though, the shift has possible because of state laws that do not have
explicit rates limits for longer-term loans.

10881 Fed. Reg. at 47885, n.231 (citing Online Lenders Alliance survey finding that the volume of longer-term
loans was growing while balloon loans was contracting).

109 81 Fed. Reg. at 47885, n.232 (citing Hecht, which notes that the continuing trend is for installment loans to
take market share away from balloon loans).

11%6ee, e.g., CashAmerica, Annual Report (Form 10-K), at 47 (Feb. 26, 2016) (noting that unsecured installment
loan product offering was expanded in 2015). Loan fee revenues for CashAmerica’s installment loans comprised
31% of total fee revenue in 2015, up from 14% in 2014, while fee revenue from short-term loan products
comprised 69% of total fee revenue for the company, compared to 86% in 2014. See also, Annamaria Andriotis,
“A Payday-Loan Rival Gains Ground”, The Wall Street Journal (Aug. 7, 2016), http://www.wsj.com/articles/a-
payday-loan-alternative-gains-ground-1470603307 (noting 78% rise in installment loan volume in 2015 versus
2014).

11 CRL, Migration, at 5, n. 39. Bill numbers on file with authors.

112 Mississippi: SB2409 (closed-end); New Hampshire: SB 308 (closed-end car title).
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complicated fee structures and repayment terms. But the proposals typically authorize high rates,
access to the borrower’s checking account, and incentives for lenders to encourage repeated
refinancing. In at least some instances, lenders have pitched these proposals as in anticipation of the
CFPB’s pending rules.!*?

High-cost open-end products have been pushed in a number of states as well. Lenders succeeded in
Tennessee in 2014, where Enova International (dba CashNetUSA) is now offering a 273% APR line of
credit.!** In Arizona and Texas in 2015, and in Alabama, Kentucky, and South Dakota in 2016, similar
lender efforts failed. Like closed-end loans that encourage repeated refinancing, these open-end
proposals are so laden with fees as to make progress toward principal extraordinarily difficult. The
proposal pushed in Arizona provided for the borrower to pay $4,900 on a $3,000 loan before having
paid down even half of principal.1*®

2.5.5. Evidence suggests that tomorrow’s longer-term market will look more like the
current short-term market than it does today.

The Bureau’s analysis of the longer-term loan market is, naturally, a study of the existing market, not
the future one. Yet this research already shows that both payday lenders making longer-term loans
and more traditional consumer finance lenders, have a business model built on keeping borrowers in
long-term indebtedness.

As short-term lenders continue their shift to the longer-term market, we should expect both their
practices and their borrowers to shift there as well. Payday and vehicle title lenders are purveyors of
unaffordable loans and always have been. There is no reason to believe that these traditional debt-
trap lenders will relinquish their basic business model when they move to the installment market. In
fact, as discussed in section 2.6.5 below, evidence shows that, to the contrary, they are already
planning ways to preserve it.

Evidence also suggests that today’s short-term loan borrowers are more financially vulnerable than
today’s longer-term loan borrowers, with research showing they have significantly lower credit scores.
Nonprime 101 found that storefront payday borrowers had an average Vantage Score of 532,
compared to 581 for storefront installment borrowers.!®

Moving these particularly vulnerable short-term borrowers into a high cost longer-term loan market
creates an especially high risk of harm. This combination—more traditional debt-trap lenders making

113Gee, e.g., Hearing on S.B. 842 and S.B. 843 Before the S. Comm. On Banking and Fin. Inst., 2015-16 Sess. (Mich.
2016) (testimony of Ron Hicks, Senior Dir. For Gov’t Aff. And Community Outreach, Advance America), available
at http://www.senate.michigan.gov/committees/files/2016-SCT-BANK-03-08-1-10.PDF; Hearing on S.B. 842 and
S.B. 843 Before the S. Comm. On Banking and Fin. Inst., 2015-16 Sess. (Mich. 2016) (testimony of Christopher
Henn, Executive V. Pres. of NCP Finance), available at http://www.senate.michigan.gov/committees/files/2016-
SCT-BANK-03-08-1-02.PDF; Hearing on S.B. 842 and S.B. 843 Before the S. Comm. On Banking and Fin. Inst., 2015-
16 Sess. (Mich. 2016) (testimony of Joanne Needleman, Clark Hill PLC), available at
http://www.senate.michigan.gov/committees/files/2016-SCT-BANK-03-08-1-04.PDF).

14 CRL, Migration, at 5, n. 41-42.

115 This and similar analyses of proposals in Alabama, Kentucky, and South Carolina, on file with authors.

116 Nonprime101 Report 8. Can Storefront Payday Borrowers Become Installment Loan Borrowers? (Dec. 2015),
https://www.nonprime101.com/wp-content/uploads/2015/12/Report-8-Can-Storefront-Payday-Borrowers-
Become-Installment-Loan-Borrowers-Web-61.pdf.
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loans to borrowers more financially vulnerable than those in the longer-term market today—means
that tomorrow’s longer-term loan market carries an even greater risk of consumer harm than do the
longer-term loans on the market today. This expectation should inform more protective rules in the
longer-term market than the Bureau has proposed.

2.6. Payday Lenders’ Proven Response to Regulation Is To Attempt to Evade It.

Payday lenders have proven themselves eager and able to evade the law time and again. Clear
examples are their morphing to avoid original regulations under the Military Lending Act; their
morphing to evade entire state regulatory regimes intended to cover them; their more routine evasion
of individual provisions aimed to curb their abusive practices; and their claiming affiliation with bank,
tribal, or offshore entities to claim exemption from the law. And there is already evidence that payday
lenders plan to evade the CFPB’s rule as well.

2.6.1. Payday and vehicle title lenders morphed to evade the Military Lending Act.

It is well documented that payday and vehicle title lenders shifted their products to evade the original
regulations under the Military Lending Act. The Bureau notes that some high-cost longer term
products likely originally developed in response to the original MLA regulations, which covered only
loans 90 days or less.’'” As the Bureau notes, the 2015 revisions to the regulations—which significantly
expanded the credit products subject to the rule—were informed by evasions of the original
regulations and were made largely to prevent future evasions.!®

In light of the DoD’s experiences regulating payday and vehicle title loans, the updated DoD regulations
should be highly instructive for the Bureau’s proposed rule. Yet there are several elements of those
revised regulations that are better designed to prevent evasion than the Bureau’s proposed rule, as
noted at sections 3.9 (definition of “total cost of credit”), 4.7.1 (credit cards), and 4.7.3 (overdraft lines
of credit) below. We urge the Bureau to model its regulation more closely on the DoD regulations in
those respects.

2.6.2. Payday lenders morph to evade state law.

As the Bureau describes, payday lenders have responded to several state regulatory changes by shifting
their models or products. Through these “shifts,” they have continued to make substantially similar
loans, thereby continuing to cause the harm that the regulatory interventions were intended to
prevent.!®

As the Bureau notes, in Ohio, lenders responded to a 2008 legislative fee-inclusive 28% rate cap aimed
at payday loans, affirmed by a ballot referendum, by shifting to vehicle title loans, using a credit service

11781 Fed. Reg. at 47885.

11881 Fed. Reg. at 48112, n.906 (noting that the revised MLA rule’s preamble discusses a letter from 40 Senators
who noted the revisions were “essential to prevent future evasions).

119 We note that state laws with comprehensive interest rate caps have generally proven themselves evasion-
proof, particularly those that also address fees that may not be considered interest, with sufficiently broad
scopes. In addition, Washington State’s 2009 annual loan limit of eight loans across all lenders, enforceable with
a database, also appears to be working as intended, though it does not eliminate the harm caused by
unaffordable payday loans.

35



organization model, and lending under the state’s mortgage lender law. Today, there are 836
storefronts in Ohio making payday or car title loans; the majority (59%) make both. These loans exceed
300% APR, with some payday loans reaching as high as 600% APR. These lenders drain more than $502
million in predatory loan fees from Ohioans annually, twice what payday lenders drained in 2005.1%° |n
more recent years, lenders have expanded to longer-term, larger loans as well.}?!

In Arizona, lenders responded to a 2008 ballot initiative bringing an end to payday lending by shifting to
204% APR “vehicle title” loans, many of which are in fact merely holding the registrations of
encumbered vehicles.'?

In Virginia, lenders responded to a law placing restrictions on closed-end loans by shifting to open-end
loans, which are not subject to state licensing or regulation. Today, as the Bureau notes, even lenders
who previously made closed-end loans in Virginia, and who make closed-end loans everywhere else
they lend, make open-end loans in Virginia.

In Delaware, some lenders responded to a law limiting loans due within 60 days to five per year by
shifting to longer-term loans with several interest-only payments followed by a balloon—effectively a
string of payday loans.?

In California, a lender made larger loans than consumers sought in order to evade the interest rate caps
on smaller loans, telling consumers they could prepay what they did not want.?*

Payday lenders also pose as brokers to evade state law. Under this scheme, lenders position
themselves as credit service organizations (CSOs) or credit access businesses (CABs) and broker loans to
borrowers. They charge a large brokerage fee for arranging the loan between the borrower and the
technical lender. The interest rate on the loan is low enough to comply with state interest rate limits,
while the large brokerage fee—which often pushes the true annual cost of credit up to 500% or
higher—is not included in the calculation of interest. This scheme has been attempted but shut down
in many states, including California, Maryland, Florida, and Michigan. It persists in Texas and Ohio.'?®

120 Djane Standaert and Delvin Davis, The Buckeye Burden: An Analysis of Payday and Car Title Lending in Ohio,
Center for Responsible Lending (Nov. 2015), available at
http://www.responsiblelending.org/research-publication/buckeye-burden-analysis-payday-and-car-title-lending-
ohio.

121 See Letter from 100+ Ohio groups to Director Richard Cordray, Consumer Financial Protection Bureau (Aug. 11,
2015), available at http://www.cohhio.org/files/Cordray%20letter%20stronger%20rules.pdf.

122 Jean Ann Fox, Kelly Griffith, Tom Feltner, Consumer Fed’n of America and Ctr. for Econ. Integrity, Wrong Way:
Wrecked by Debt (2016), available at http://consumerfed.org/wp-

content/uploads/2016/01/160126 wrongway report cfa-cei.pdf.

12381 Fed. Reg. at 47876. The Bureau cites a Delaware example of a $200, 12-month installment loan with
interest-only payments followed by a balloon, with an APR of 838%, which a Delaware court recently found was
unconscionable because its purpose and effect was to evade state law. 81 Fed. Reg. at 48111 at n.905, citing
James v. National Financial, LLC, 132 A.3d 799, 834 (Del. Ch. 216).

124 calif. Dept. of Bus. Oversight, Press Release, “CashCall Pays Nearly $1 Million of Restitution to California
Borrowers Under DBO Settlement” (July 10, 2015),

http://www.dbo.ca.gov/Press/press releases/2015/CashCall%20Restitution%20Announcement%2011-18-15.asp.
125 Diane Standaert and Sara Weed, Payday Lenders Pose as Brokers to Evade Interest Rate Caps: The next chapter
in payday lender subterfuge, Center for Responsible Lending (July 2010), available at
http://www.responsiblelending.org/payday-lending/policy-legislation/states/CRL-CSO-Issue-Brief-FINAL.pdf [CRL,
Payday Lenders Pose].
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Payday lenders have also been known to disguise their loans as something other than payday or car
title loans altogether, in the following ways:!?

e Payday loans disguised as car title loans despite lack of a free and clear title;'?’

e Payday loans disguised as pawn loans for near-worthless items;'?®

e Payday loans disguised as gift card sales;*?°

e Payday loans disguised as sales, leases, or other services (including advertising space,
telephone cards, and Internet service), with cash back;!*

e Payday loans from employers to employees at relatively low interest rates but an annual

administration fee that amounts to one week’s pay;**!

Finally, payday lenders evade a variety of elements of state and federal laws by making high-cost open-
end lines of credit. For discussion of how they do so, examples of these evasions, and the harm they
pose to borrowers, see section 10.6. See also section 6.3.2.1 describing how virtually all short-term
open-end lines of credit are evasion products.

2.6.3. Lender practices have consistently rendered individual provisions that would
appear to curb abusive practices virtually ineffective.

Lender practices have also consistently rendered individual provisions that would appear to curb
abusive practices virtually ineffective. Bans on renewals, short cooling off periods between loans, and
extended repayment plans, or “off-ramps,” which would provide borrowers more time to repay their
loans, have all done little or nothing to protect borrowers. Ultimately, where states have adopted
these provisions, they have made no meaningful dent in the debt trap business model, permitting
continued substantial harm to borrowers.

Most states have renewal bans in place, which either prohibit or limit the number of times a lender can
extend the loan by having the borrower pay only a renewal fee.’3? Lenders render these ineffective,

126 Some of the examples below and additional examples are provided in NCLC, Consumer Credit Regulation §
9.6.6. (2" ed. 2015).

127 See note 122, supra.

128 For example, one attorney in Georgia recently relayed that, in a state that prohibits payday loans, a lender
extended his client a $300 payday loan in exchange for the pawn of costume jewelry likely worth $10 or $12.
Email from David Addleton to Lauren Saunders re Grier v Hendrix, No. CAFN 2014-V-110112-L, Houston (Georgia)
Superior Court (Aug. 22, 2016), on file with authors.

129 cash1, LLC disguised small-dollar consumer loans to Washington State and Arizona consumers as "retail
installment sales transactions" involving the sale of gift cards issued by large retailers such as Walmart, Target,
Fry's, and others on a credit basis, charging consumers interest with a typical APR of 360 percent. See Complaint,
Spring v. Cash1l, LLC, (King. Co., WA Sup. Ct. Jan. 27, 2011), on file at NCLC. The Arizona Attorney General obtained
a consent judgment the company. “Judgement entered in gift card scheme,” KPHO (Apr. 19, 2013),
http://www.kpho.com/story/17353850/judg.

130 Some of the examples below and additional examples are provided in NCLC, Consumer Credit Regulation §
9.6.6. (2" ed. 2015).

131 In one Georgia case, the employer charged the employee 29% interest with an annual “administrative fee” of
$500. Answer, Logging v. Colbert, No. 16-762CS (Peach Co. Mag. Ct., Georgia Aug. 19, 2016) .

132 The Bureau reports that seventeen prohibit lenders from rolling over loans and twelve more limit rollovers. 81
Fed. Reg. at 47870.
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making back-to-back transactions instead, which are, in substance, essentially rollovers. The Bureau’s
recent data confirms that states with rollover bans have close to the same reborrowing rates as those
without them .33

A smaller number of states have implemented cooling off periods between loans. The most common
period is one day, and other states have longer periods following a certain number of loans in close
succession.’®* These, too, have proven ineffective. In 2007, CRL found that in two states with cooling
off periods, 90% of new loans were still made during the same pay period during which the previous
loan was repaid.’®> The Bureau’s recent research is consistent, finding that once one-day cooling off
periods in Florida expire, reborrowing rates are about the same or exceed those in four states with
fewer restrictions on reborrowing.’*® Over 80% of loans are reborrowed within 14 days, and nearly
90% are reborrowed within 30 days.

Extended repayment plans are nominally available in 20 states. These would give borrowers who are
having trouble repaying additional time to do so. They have notoriously low take-up rates. CRL has
reported on the participation rates of four states with such plans, finding that payment plans
comprised no more than 1.5% of total payday transactions in any state.’®” CRL more recently found
that, in Florida, where 84% of loans are made to borrowers with seven or more loans per year, fewer
than one-half of one percent (0.5%) of all loans were given a cost-free off-ramp, available when a
borrower indicates an inability to repay.’*® The Bureau’s compilation of state data also finds low
participation rates.®

The data are not surprising considering lenders’ efforts to keep borrowers out of these plans. An
industry trade association’s best practices advise that it be available only if the borrower’s request is
one day prior to the loan due date—a very high bar—and the Bureau found that training manuals
advise lenders not to mention the availability of the plan unless the borrower mentions it first.1*° The
Bureau also found that in Colorado, under its previous law, lenders imposed a short cooling-off period
in order to avoid triggering the off-ramp. The Colorado AG’s office even reported that lenders would
provide a third loan interest-free, in order to reset the consecutive loan sequence (which only included
loans with a finance charge) before it reached four loans, thereby avoiding the off-ramp.#!

133 Supplemental Findings at 103 (finding that within two weeks, 75% of loans in states that prohibit rollovers
have been reborrowed, versus 80% in states that permit at least one rollover (and 82% for all loans in the
Bureau’s data)).

13481 Fed. Reg. 47870.

135 See Uriah King and Leslie Parrish, Springing the Debt Trap: Rate caps are the only proven reform, December 13,
2007, available at http://www.responsiblelending.org/payday-lending/research-analysis/springing-the-debt-
trap.pdf [CRL, Springing the Debt Trap].

136 Supplemental Findings at 104-05.

137 CRL, Springing the Debt Trap, at Table 8.

138 CRL, Perfect Storm, at 4, as cited at 81 Fed. Reg. 47925, n.465.

13981 Fed. Reg. at 47925, n.465.

14081 Fed. Reg. 47873.

141 CRL, Springing the Debt Trap, at n.49.
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2.6.4. Payday lenders have arranged partnerships with banks or Indian tribes or gone off-
shore to claim exemption from state law altogether.

Payday lenders have put together one scheme after another in an effort to claim exemption from state
law altogether, including partnerships with banks and Indian tribes and going offshore. Rent-a-bank
schemes, where lenders use federal bank preemption and related laws to claim exemption from state
usury limits, were largely shut down by federal banking regulators in the early-to-mid-2000s.14? But
they are again rearing their heads.’*® Partnerships with Indian tribes, where lenders claim tribal
sovereign immunity, have often been found to be ruses, where the payday lender has the predominant
economic interest in the transaction and is thus the true lender.}** And CFPB has recently sued an
offshore lender for, among other things, collecting loans consumers did not owe because they were
made in violation of state law.'*

2.6.5. Payday lenders are planning to evade the CFPB’s rule.

Evidence shows that payday lenders are making plans to evade the CFPB’s rule, as they have evaded so
many other laws. A transcript obtained by a news organization from the March 2016 annual
conference of the industry trade group, Community Financial Services Association (CFSA) offers insights
into these plans.’* They include consideration of:

1. Avoiding the scope in its entirety by:

a. claiming the loan is a retail installment sale, potentially using kiosks in stores for
borrowers to purchase products. This “product” could even be a prepaid card,
whereby the consumer buys money on credit.

b. partnering with large employers that can offer cash advances as a consumer
benefit and assert the product is not “consumer lending.”

c. “grandfathering in” longer-term lines of credit by establishing them before the
effective date of the rule.

2. Evading the ability-to-repay determination requirements by:
a. misrepresenting recurring utility costs thanks to “wiggle room” in the proposal; for
example, the lender could have the borrower sign an affidavit saying they will

142 See Marketplace comments for a recent discussion of rent-a-bank

143 For example, Elevate uses a partnership with Republic Bank & Trust Co. to originate the Elastic credit advances,
circumventing state usury caps. See http://www.risecredit.com; Elevate Credit, Inc., Securities and Exchange
Commission Form S-1, Registration Statement at 27 (Nov. 9, 2015) (“Elevate SEC Form S-1”),
https://www.sec.gov/Archives/edgar/data/1651094/000119312515371673/d83122ds1.htm. For example, Elastic
is available in Arkansas, which caps interest at 17%. Arkansas Const’n, Amend. 89. 16. A $380 Elevate loan with
monthly minimum payments would cost $480 to repay over four months, See https://www.elastic.com/what-it-
costs/, with an APR of about 120%.

144 CFPB v. CashCall, 2016 WL 4820635 (C.D. Cal. Aug. 31, 2016); FTC, v. AMG Svcs., Inc., et al., 2016 WL 5791416
(D. Nev. Sept. 30, 2016); see generally NCLC, Consumer Credit Regulation § 9.6.3 (2d ed. 2015), update at
nclc.org/library.

145 See press release announcing CFPB’s suit against NDG Enterprise and complaint here:
http://www.consumerfinance.gov/about-us/newsroom/cfpb-sues-offshore-payday-lender/.

146 Dayen, David. “How Predatory Payday Lenders Plot to Fight Government Regulation.” Vice News. August 18,
2016. http://www.vice.com/read/payday-lenders-consumer-protection-strategy-atlantis-bahamas [Vice 2016].
The examples provided in the list were drawn from the Vice article or directly from the transcript.
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cancel their $150 cable bill as soon as he leaves the store, and then remove that
$150 costs in the ability-to-repay determination.

b. renting out co-signers, whereby the lender establishes an affiliated third-party that
serves as a guarantor on the loan, in exchange for a fee from the borrower.

c. encouraging borrowers to find individuals as co-signers; it is unclear to what extent
lenders expect to have to determine those co-signers’ ability-to-repay.

3. Evading the provisions for short-term loans by shifting to longer-term loans, noting that
profits will take a little longer, but lenders will make a similar product.

4. Shifting to other products like pawn and rent-to-own.

For additional examples of payday and vehicle title lenders’ evasion practices, see CRL’s 2010 issue
brief.14’

As noted above, Congress gave the Bureau explicit authority to prescribe rules and to prevent evasion
thereof. The payday and vehicle title industries’ record of evasion informs a number of our substantive
recommendations on the proposal, as well our recommendations to the more general anti-evasion
provision, discussed at section 17 below. We urge the Bureau to use its anti-evasion authority more
robustly to limit the industry’s ability to evade the protections.

3. SEVERAL DEFINITIONS SHOULD BE MODIFIED TO ENSURE THE RULE ACCOMPLISHES ITS
AIMS: § 1041.2.

We support the Bureau’s general approach to expand or modify existing definitions to ensure the rule
has its intended effect. Yet we are concerned that certain definitions leave the rule vulnerable to
foreseeable evasions, and thus consumers vulnerable to continued substantial harm.

The defined terms about which we have concerns are discussed below. In some cases, we elaborate on
those concerns later in our comments in the context of the substantive provisions they most impact.

3.1. “Account”: § 1041.2(a)(1).

Proposed § 1041.2(a)(1) gives the term “account” the same meaning as in Regulation E. We generally
support this definition with some caveats. In particular, the term should be expanded to include a
“general-use prepaid card” as defined in 12 C.F.R. § §1005.20(a)(3), regardless of whether it is labeled
or marketed as a gift card.

We note that the term “account” under Regulation E does not presently include prepaid accounts and
other newer types of accounts that hold consumer funds beyond traditional checking and savings
accounts. However, we expect that by the time these rules are in effect, the Bureau’s final rule adding
prepaid accounts to Regulation E will also be in effect and those accounts will be included. We have
not had the opportunity to review those rules in detail and urge the Bureau to take care to ensure that
there are no gaps that will lead to evasions.

147 CRL, Payday Lenders Pose, supra.
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We agree with the Bureau’s approach of incorporating already-defined terms from other statutes or
regulations and allowing the meanings to change automatically as those statutes are modernized. This
simplifies compliance as terms have the same meaning whenever possible. It also allows the regulation
to stay up-to-date without the need for additional rulemakings as products, practices, and technology
evolved.

Nonetheless, as we discuss in section 3.4 with respect to “lender,” there are times when an existing

definition (i.e., TILA’s definition of “creditor”) is not well suited to this rulemaking and poses a risk of
evasion. Therefore, a preference for using pre-existing definitions should not be a hard rule.

We also note that the term “account” under Regulation E does not now include gift cards,*® and we
believe still will not even after the prepaid account rules are in effect.2* Under the proposed prepaid
rules, the term “account” did not even include general-use prepaid cards if they were both marketed
and labeled as a gift card. We assume the same is true of the final rule.

This could prove an avenue for evasion. Payday lenders sell prepaid cards that consumers use to hold
their funds and secure their payday loans.’® Lenders could start adding the term “gift card” in order to
take those loans out of this rule. A card could be marketed as “give the gift of a bank account card”
with the label in fine print. Despite gift card labeling and marketing, the card might function like a
traditional network-branded prepaid card and hold consumer funds that could be accessed through a
leveraged payment device. Simply because a consumer’s account carries the word “gift” should not
deprive the consumer of the protections of this rule if that account is used to secure a covered loan.

Consequently, we urge the CFPB to expand the definition of “account” to a “general-use prepaid card”
as defined in 12 C.F.R. § §1005.20(a)(3). Even if this term encompasses legitimate gift cards, it does no
harm to include it within “account.” Doing so adds no burdens to the card issuer and prevents payday
lenders from using these types of accounts to evade the rule. Indeed, payday lenders have been
known to use gift cards as a form of evasion, as noted in section 2.6.2. Alternatively, the CFPB could
add a Comment to the anti-evasion provision with a gift card evasion. But it is clearer and more
enforceable to simply expand the definition of “account.”

3.2, “Covered longer-term balloon payment loan”

The definition of “covered longer-term balloon payment loan” determines which longer-term loans are
subject to the stronger rollover provisions applicable to short-term loans. In defining this term, the
Bureau has proposed that a balloon payment be considered a payment more than twice the amount of
any other payment.

We understand that the proposed definition generally tracks Regulation Z § 1026.32(d)(1).1*! But
Regulation Z's definition was aimed at a history of balloon payments on high-cost mortgage loans at

148 12 C.F.R. § 1005.20(b)(2).

149 proposed 12 C.F.R. § 1005.2(b)(3)(i)(C).

150 NCLC, Payday Lender Prepaid Cards (July 2015), http://www.nclc.org/issues/payday-lender-prepaid-cards.html
(NCLC, Payday Lender Prepaid Cards)..

151 The Bureau notes that the two definitions differ in that the proposed definition compares the payment to any
other payment rather than other “regular periodic payments” as Regulation Z does. We agree with the Bureau’s
proposal that for these purposes each payment should include principal and interest while excluding charges such
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the end of 10- or 15-year terms. A balloon payment that is double the regular payment is a much
higher percentage of the principal on a 6-month loan than on a 10- or 15-year loan.

If the purpose of the definition of a balloon payment is to identify loans that are being reborrowed
because a payment larger than other payments inflicted payment shock, the proposed definitio