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. Summary of Comments

The National Consumer Law Center (on behalf of its low income clients), Americans for
Financial Reform Education Fund, Consumer Federation of America, National Association of
Consumer Advocates, U.S. PIRG, and Woodstock Institute submit these comments on the
Consumer Financial Protection Bureau's (CFPB or Bureau) proposed debt collection rule.

We are terribly disappointed with the proposed regulations, which do far more to protect abusive
collectors than consumers. The primary goal appears to be to make it easier for collectors to
collect debts, to give them more vehicles to pressure and harass people who simply cannot
afford to pay, and to protect collectors from responsibility for violating the law and abusing
consumers. While there are instances in which the regulations clarify and improve protections,
the overall impact of these regulations, should they be promulgated, will be to hurt consumers,
not help them. In particular, among other concerns, the proposed rule will:

e permit excessive calls to consumers and potentially third parties and businesses;

e prevent people from receiving information they are entitled to under the law;

e provide new vehicles to harass consumers by email, text, and other means;

e permit violations of consumers’ privacy;

e encourage collection of old debts, leading to abuse, deception, and mistakes;

e protect attorneys who make false, deceptive, or misleading representations in court
documents; and

e expose consumers and businesses to malware and computer viruses.

Many of the proposals conflict with the protections that Congress has mandated, create
exemptions that the CFPB has no authority to make, and are otherwise arbitrary and capricious.
There are numerous instances in which the regulations would permit collection activities that
contradict key judicial interpretations of the FDCPA and would conflict with statutes® key goals
and protections.

The CFPB is well aware of the chronic, unrelenting problems affecting consumers subject to
debt collection activities. Abusive practices by debt collectors were a serious problem in 1977
when Congress passed the Fair Debt Collection Practices Act (FDCPA), and they remain a
problem 42 years later, regularly topping the list of consumer complaints to the Federal Trade
Commission (FTC) and now the CFPB. These problems have only gotten worse with the
expansion of predatory lending, the stagnation of wage growth and inequality, and the growth of
the debt buyer industry, with old debts sold and resold with increasingly inaccurate information.
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We and others have provided extensive comments’ on the problems posed by abusive debt
collection and the need for reform through the 2013 Advance Notice of Proposed Rulemaking.?
Since then, in dozens if not hundreds of meetings, presentations, writings, and comments
provided by consumers and advocates, the Bureau has heard about the numerous ways in
which consumers are being harmed on a daily basis by the overreaching and abusive actions of
collectors. The CFPB's own research® and that of many other organizations, courts, and
reporters document these problems. And there are thousands of individual stories in the CFPB's
complaint database and the FTC‘s Consumer Sentinel, putting human faces on these common
problems.

The CFPB has the power to do tremendous good with regulations on debt collection. But this
proposal will not meet that goal. We urge the CFPB to go back to the drawing board, and
reissue proposals that will enhance the protections for consumers from abusive, harassing, and
unfair debt collections.

Summary of Comments and Key Recommendations

Our detailed comments in Part IV, infra, are provided in sequential order for each section of the
proposed regulations. In this section, we provide an overview of our key recommendations by
topic area. This summary does not and cannot address all of our important recommendations,
some of which are too technical to summarize here but nonetheless will have a critical impact
on whether consumers are treated fairly.

Authority

The CFPB has no authority to weaken the FDCPA (See Part Ill). The CFPB's rulemaking
authority under the FDCPA is to implement the statute, including the statute‘s purpose of
eliminating abusive debt collection practices. Notably, the FDCPA does not give the CFPB the
same exemption and adjustment authority found in other statutes, such as the Truth in Lending
Act. Thus, the CFPB lacks authority to grant debt collectors exemptions from the FDCPA or to

' National Consumer Law Center et al., Comments to the Consumer Fin. Prot. Bureau re: Advance Notice
of Proposed Rulemaking Regarding Debt Collection, Docket No. CFPB-2013-0033 (Feb. 28, 2014),
available at https://www.nclc.org/images/pdf/debt collection/comments-cfpb-debt-collection-anprm-2-28-

14.pdf.

2 Consumer Fin. Prot. Bureau, Advance Notice of Proposed Rulemaking, 78 Fed. Reg. 67,848 (Nov. 12,
2013).

% See, e.g., Consumer Fin. Prot. Bureau, Market Snapshot: Third-Party Debt Collections Tradeline
Reporting (July 18, 2019), available at https://www.consumerfinance.gov/data-research/research-
reports/market-snapshot-third-party-debt-collections-tradeline-reporting/; Consumer Fin. Prot. Bureau,
Complaint snapshot: Debt collection (May 31, 2018), available at https://www.consumerfinance.gov/data-
research/research-reports/complaint-snapshot-debt-collection/; Chris D‘Angelo, Consumer Fin. Prot.
Bureau, How we keep you safe in the consumer financial marketplace (June 2, 2017), available at
https://www.consumerfinance.gov/about-us/blog/how-we-keep-you-safe-consumer-financial-marketplace/;
Consumer Fin. Prot. Bureau, Consumer Experiences With Debt Collection: Findings From the CFPB's
Survey on Consumer Views on Debt (Jan. 12, 2017), available at https://www.consumerfinance.gov/data-
research/research-reports/consumer-experiences-debt-collection-findings-cfpbs-survey-consumer-views-
debt/.

13


https://www.nclc.org/images/pdf/debt_collection/comments-cfpb-debt-collection-anprm-2-28-14.pdf
https://www.nclc.org/images/pdf/debt_collection/comments-cfpb-debt-collection-anprm-2-28-14.pdf
https://www.consumerfinance.gov/data-research/research-reports/market-snapshot-third-party-debt-collections-tradeline-reporting/
https://www.consumerfinance.gov/data-research/research-reports/market-snapshot-third-party-debt-collections-tradeline-reporting/
https://www.consumerfinance.gov/data-research/research-reports/complaint-snapshot-debt-collection/
https://www.consumerfinance.gov/data-research/research-reports/complaint-snapshot-debt-collection/
https://www.consumerfinance.gov/about-us/blog/how-we-keep-you-safe-consumer-financial-marketplace/
https://www.consumerfinance.gov/data-research/research-reports/consumer-experiences-debt-collection-findings-cfpbs-survey-consumer-views-debt/
https://www.consumerfinance.gov/data-research/research-reports/consumer-experiences-debt-collection-findings-cfpbs-survey-consumer-views-debt/
https://www.consumerfinance.gov/data-research/research-reports/consumer-experiences-debt-collection-findings-cfpbs-survey-consumer-views-debt/

weaken its protections against abusive debt collection practices. Yet in many cases, the
proposed rules do just that, and thus are outside of the CFPB's authority and are arbitrary and
capricious. This is especially true in the proposals that authorize new communications by debt
collectors to third parties that violate consumers’ privacy; that substitute electronic
communications for written disclosures without complying with the E-SIGN Act; that relieve
collection attorneys of liability for false, deceptive, or misleading representations; and that may
allow debt collectors in some circumstances to file or threaten lawsuits on time-barred debt.
See §§ 3.6.2,3.6,6.3.2,7.4.2,9.2.1, 13.3.2.

Number of phone calls (§§ 1006.10(c), 1006.14(b))

The proposal allows too many telephone calls. We support specific limits on the number of
both attempted calls and conversations. However, the number of attempted calls proposed —
seven per week — is too high, above what courts have ruled is abusive. Moreover, allowing that
number for each debt a consumer owes would multiply it even more. Collectors should be
limited to three attempted calls, resulting in no more than one conversation to each
consumer each week, and only one attempted call per week to third parties for location
information. To avoid evasions, calls responding to a consumer‘s request for information or to
call back should be included in the call limits, with just one additional call allowed if necessary to
respond to a request for information. The CFPB should also open a new rulemaking to address
excessive calls by payday lenders and other first-party creditors. See §§ 5.4, 6.3.

Emails, texts, social media messages and other electronic communications
(§§ 1006.6(d), (e), 1006.22(f), 1006.34(c), 1006.42)

The proposed rule would allow collectors to email or text validation notices and other
important disclosures to consumers without complying with the E-SIGN Act, even when the
FDCPA requires them to be provided in writing. The CFPB lacks legal authority to exempt
collectors from compliance with the E-SIGN Act. Just because the consumer at some point
along the way gave E-SIGN consent (perhaps without a choice) to a creditor or prior debt
collector does not mean that the consumer has current access to that email or phone number,
or that the consumer will see messages from an unfamiliar party (which may go into the
consumer's spam folder) See § 13.3.

Authorizing the use of hyperlinks to send validation notices, without consumer consent,
is especially arbitrary and capricious, and could increase the threat of viruses and
identity theft. Consumers are unlikely to receive or click on these hyperlinks, and requiring the
consumer to notice and exercise a previously provided right to opt out of receiving electronic
communications is no substitute for consent. These messages are especially likely to be caught
in spam folders or deleted or ignored by consumers. The proposal will undermine warnings
never to click on a link from an unfamiliar party, and scammers will impersonate debt collectors.
See §§ 13.3.4.3, 13.4.

The CFPB cannot exempt debt collectors from the ban on disclosing debts to third
parties when they send electronic messages to consumers who have not affirmatively
consented to that particular form of electronic communication. Debt collectors should not
send email, text, or private direct social media messages to consumers without their consent.
These messages could go to the wrong party, be sent to shared addresses, or be seen by third
parties who see a text message or other message pop up on a phone or computer. The
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conditions outlined in the rule are not reasonably adapted to avoid third-party disclosures. The
CFPB cannot put the burden on consumers to opt out of protection of their privacy or presume,
because the consumer did not affirmatively object, that electronic communications by a debt
collector will not violate the consumer’s privacy. If collectors use electronic media without
consumer consent, they should bear responsibility under the FDCPA for violating the third-party
disclosure ban if such a disclosure occurs. See § 4.4.3.

We support the proposal to require a right to opt out of electronic communications,
disclosed in those communications, but it should be in addition to and not instead of a
requirement for opt-in consumer consent to receive messages via an electronic communication
channel. In addition, the CFPB should require debt collectors to accept consumer opt-outs
through any reasonable method, including orally. See § 4.5.

We support the ban on public social media messages, but the CFPB should extend it to all
publicly viewable electronic media (such as comments to a blog post, group text, or chat
room discussions), not just social media. See § 8.2.3.

We support the ban on emails to addresses that the collector knows or should know are work
emails, but the CFPB should require opt-in consent to electronic communications to prevent
emails from inadvertently being sent to consumers at work. See § 8.2.2.

The CFPB should monitor and require reporting on collectors® use of emails, texts and direct
messages; should add specific categories to the complaint portal for these complaints; and
should consider specific limits if, as we expect, problems arise. See § 8.4.

Limited-content messages (§ 1006.2(j))

The CFPB has no authority to exempt limited-content messages from the statute’s definition
of -sommunication” or associated protections. Both of the sample messages, and especially the
one that allows reference to an -account,” will indirectly convey that the consumer has a debt in
collection. The messages will also enable collectors to communicate with consumers without
providing the disclosures required by the statute. See § 3.6.

If the CFPB persists in permitting limited-content messages, it should not allow any messages
to be left with third parties and should allow only limited-content messages to be left on the
consumer's voicemail. See §§ 3.6.3.

Requests to stop phone calls or cease communication through other media
(§§ 1006.14(h))

We support the proposal to allow consumers to stop phone calls or other specific forms of
communication without fully cutting off all communication, such as letters. Allowing consumers
to stop phone calls or other forms of communication that they find harassing will help address
abusive conduct by collectors without depriving consumers of information. Collectors should
give consumers notice of their right to stop calls in each collection call. See § 6.4.

The CFPB should clarify that consumers may exercise this right in any reasonable manner,
including in an oral conversation. Asking the collector who is on the phone to stop calling, or
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to stop emailing or texting, is the most natural way that consumers will do so even if they are not
specifically aware of their FDCPA rights. See § 6.4.

Anyone, not only consumers, should be allowed to stop debt collector communications.
If a third party receives a misdirected communication, a limited-content message, or a request
for the consumer’s location, that person should also be able to stop those communications. This
right is important for everyone, including businesses, and will also curtail continuing privacy
violations. See § 5.4.

A request to cease communication through a particular communications channel should apply to
all accounts that a collector holds for a given consumer and should bind future collectors. See §
6.4.1.

False, deceptive, or misleading representations by collection attorneys (§
1006.18(g))

The proposal gives attorneys a safe harbor that deems them to be in compliance with the ban
on false, deceptive, or misleading representations in court documents merely because the
attorney takes minimal steps that are wholly inadequate to ensure meaningful attorney
involvement in ensuring that the representations are accurate. The proposed rule will encourage
lawsuits against the wrong person, lawsuits for amounts that the collector is not entitled
to collect, and other abuses by collection attorneys. See § 7.4.1.

In light of the ample evidence of collection attorney misconduct, the conditions for the safe
harbor are inadequate and not rationally connected to implementing the FDCPA's ban on
false, deceptive, or misleading representations. The attorney need only +eview” (how carefully
or long is not stated) the document and unspecified -aformation” supporting the document
(potentially an unverified spreadsheet or other inadequate information) and somehow
-determine[], to the best of the attorney‘s knowledge, information, and belief” that the
contentions are warranted, that the factual contentions have evidentiary support (not necessarily
admissible evidence), and that any denials of factual contentions are warranted. An attorney
who files a lawsuit after reviewing only cursory, inadmissible, and inaccurate information such
as a spreadsheet or an affidavit, information that is contradicted by original account documents,
could conceivably meet this standard. The CFPB provides no data or evidence that this vague
and cursory standard will prevent the prohibited conduct. The proposed standard is far less than
the Bureau has required in settlements of lawsuits against collection attorneys. See §§ 7.4.3,
7.4.4.

This standard, copied from Rule 11, improperly deviates from the statute’s consciously
limited bona fide error defense and undermines Congress’s express decision to address
attorney misconduct. Congress explicitly amended the FDCPA to delete a statutory exemption
for attorneys, yet the proposed rule effectively gives attorneys engaging in litigation a safe
harbor from liability under a core provision of the Act. Congress also deliberately limited
defenses to those that meet the definition of a bona fide error. The proposal gives attorneys a
far broader defense not authorized by the statute. See § 7.4.2.

The CFPB should require collection attorneys to review original, account-level
documentation, have admissible evidence, and make independent determinations that
they are filing a lawsuit against the right person, for the right amount, based on accurate
information about the age of the debt, and that their client has the legal authority to file the
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lawsuit. The CFPB has identified the serious problem of inaccurate debts and previously
outlined an extensive regime governing the information that debt collectors, including attorneys,
must have before collecting debts. While the CFPB is not required to address information
requirements for debt collection in this rulemaking, it is outside the Bureau's authority and
arbitrary and capricious to do the opposite -- insulate collection attorneys who sue consumers
based on false or inaccurate information without ensuring that they have the correct information
they need. See §§7.4.2,7.4.3.

The CFPB should also reinstate a rulemaking covering both creditors and debt collectors to
address information-sharing requirements. See § 7.4.6.

Time-barred debt (§ 1006.26)

The CFPB should bar collection of all time-barred debts, in or out of court, as they are too
old to collect without mistakes or deception. § 9.1.

Instead, the proposed rule would bar collectors from filing or threatening lawsuits on time-barred
debt only if the collector -knows or should know” that the debt is beyond the statute of
limitations. This will protect false, deceptive, or misleading representations or means to
collect such debt in violation of the FDCPA. The CFPB should hold the collector responsible
for knowing that a debt is too old for a lawsuit, as courts have done. Collectors simply should
not threaten a lawsuit or file one unless they know that the debt is not time-barred. Courts have
repeatedly held that the FDCPA is a strict liability statute and have found, without considering
the collector's state of mind, that suing or threatening suit on a time-barred debt violates the Act.
§ 9.2.

The proposal will lead to deception and abuse of consumers who may unknowingly make
a payment reviving a time-barred debt or pay an aggressive collector over other debts, not
knowing that they cannot be sued and that the debt cannot harm their credit report. While the
CFPB is testing disclosures on time-barred debt, it is unlikely that this complicated topic can be
adequately disclosed by a collector that is simultaneously trying to pressure the consumer to

pay. §§ 9.1, 9.4.

If the Bureau promulgates disclosures on time-barred debt, it should test them for understanding
by the least sophisticated consumer, including testing with consumers who are not online. The
disclosures should be used in every communication regarding time-barred debt. See § 9.4.

If the CFPB does not prohibit the collection of all time-barred debts, it should clarify that its
limited restriction on suing on time-barred debt includes submitting proofs of claim in
bankruptcy; limit collection efforts on time-barred debt to written communications; prohibit
deceptive offers to -settle” a time-barred debt; bind subsequent collectors and debt buyers to a
determination that the debt is time-barred; require collectors to disclose when a debt is too old
to appear on a credit report; and prohibit suits or threats of suits on revived debts. See §§ 9.3,
9.5.

Model validation notice (§§ 1006.34, 1006.38, Appx. B)

The validation notice is an important tool under the FDCPA, and a clear, understandable
consumer-tested notice will help consumers understand the debt and their rights. However, the
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proposed model notice must be improved to meet that goal. The model form should undergo
more testing to ensure comprehension by the least sophisticated consumer before any safe
harbor is provided. §§ 11.2.4, 11.3.3, 11.3.4.4, 11.4.2, 11.4.3.

Collectors should not be allowed to provide the expanded list of validation information
just through oral delivery. Consumers need to be able to retain the validation notice for future
reference and they are unlikely to be able to remember all of the information provided in a
stressful call from a collector. Providing only oral notice will result in unfair and deceptive
practices and will harm the least sophisticated consumers — especially given the significant
expansion in the amount of information that the proposed rules will require. If a notice is
provided orally, a subsequent written one must be required as well. See § 11.1.4.

The Bureau correctly recognizes that oral disputes are sufficient to counter the presumption of
validity, but it needs to revise the model validation notice to clarify that written disputes are
necessary to preserve other important rights. See § 11.3.4.4.

To avoid confusion by a consumer who might believe that a payment is necessary to dispute a
debt, the box for making a payment should be separated from other responses (which should
also be expanded with more possible responses). See § 11.3.5.2.

The notice should list all ways of contacting the collector. See §§ 11.3.3.

The validation notice should include a statement of rights, as earlier envisioned in the CFPB's
SBREFA Outline, or, at a minimum, the URL for the statement of rights page on the CFPB
website. See § 11.3.4.5.

Instead of creating a complicated rule to allow collectors to ignore duplicative disputes, the
CFPB should require debt collectors to provide real responses to consumers* disputes about
debts. When a collector merely parrots what a debt buyer told it, it is no wonder that frustrated
consumers re-submit their disputes. The CFPB should require debt collectors to review and
provide copies of original, account-level documentation in response to consumer disputes. See
§12.5.2

English language notices should include a brief statement in Spanish that the notice is an
attempt to collect and that information provided by the consumer will be used for that purpose.
They should also include a one-line reference to several other languages for which translated
notices are available. The Bureau should translate the validation notice into several common
languages and should require collectors to provide that notice (or their own complete and
accurate translation) to consumers who prefer that language. Collectors should collect and
retain language preference and transfer it to the next collector. See § 11.5.3.

There should be a single date from which the amount of the debt must be itemized, not four
different possible dates, which will lead to confusion. The Bureau should conduct robust
consumer testing to determine which itemization date will be most helpful to consumers, and to
make sure it does not cause confusion. The CFPB should require all future debt collectors to
use the same itemization date to avoid confusion caused by each collector reporting a different
itemization based on a different date. See § 11.2.4.

An email or text should count as an initial communication, triggering the deadline to send a
validation notice, even if the consumer does not respond. See § 11.2.3.
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Validation notices should be in at least 12-point font. See § 11.2.2.

Deceased consumers (§§ 1006.2(e), 1006.6(a), 1006.10(a), 1006.34(a),
1006.38)

The proposal expands the definition of -eonsumer” to include deceased consumers, but this is
overly broad since the term appears more than 200 times in the proposed regulation.
Comments to the proposed rule would also interpret the term -eonsumer” to include surviving
spouses and surviving parents of debtors in some portions of the proposed regulations. Doing
so creates confusion, ignores existing provisions for executors and administrators, is unjustified
by the legal principles the Bureau cites, and will open the door to abuses in the collection of
decedent debt. See §§ 3.3, 4.1.

Not all surviving spouses are executors and they generally do not step into the consumer’s
shoes to become responsible for the decedent's debts. Considering all widows, widowers, and
surviving parents to be the -eonsumer” would allow collectors to communicate with them and
pressure them to pay debts they do not owe. Surviving spouses and parents should be
contacted only for location information and only if the collector is not able to determine the
executor or other responsible party from public records. See §§ 4.1.2, 4.1.3, 5.2.

The CFPB also proposes to expand who is an executive or administrator of an estate by
expanding the term to include personal representatives. The vague definition of personal
representatives” would allow impermissible contacts with and pressure on a person to pay debts
for which that person is not legally obligated. See § 4.1.4.

The CFPB should also adopt a rule or comment stating that it is a violation of the ban on false or
misleading representations to suggest that a surviving spouse is responsible for the deceased
consumer's debts, unless the collector discloses why it believes the spouse is responsible. See
§7.1.

Collectors should provide a validation notice to a deceased consumer’s estate administrator,
executor, or other appropriate person even if one was provided to the deceased consumer. The
CFPB should create a separate model validation notice for this purpose that informs the
recipient why they are receiving the notice and that they are not personally responsible for the
debt. The Bureau should also require collectors to respond to disputes or requests for original-
creditor information submitted by the executive or administrator. See §§ 11.1.2, 11.4.1, 12.1.2.

Use of aliases_(§ 1006.18(f))

The CFPB should remove the proposed rules allowing debt collectors to use aliases. If it does
permit aliases, it should require collectors to register their aliases with the CFPB and limit each
collector to a single alias that does not change. See § 7.3.

Parking debts on credit reports (§ 1006.30(a))

We support the proposal to prohibit parking” debts on credit reports without first informing the
consumer about the debt. However, the Bureau should require the collector to communicate
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with the consumer directly and should prohibit an electronic notice unless the consumer has
opted in to receive such communications. See § 10.1.

Sale of debt (§ 1006.30(b))

We support prohibiting collectors from selling, transferring, or placing for collection accounts that
were paid, that were discharged in bankruptcy, or where an identity theft report was filed.
Collectors should also be barred from attempting to collect those debts. Moreover, the list of
types of accounts covered by this section should be expanded to include debts extinguished
under state law, debts with unresolved consumer disputes, debts lacking original, account-level
documentation, and time-barred debts. See § 10.2.1.

ll. Understanding Consumer Experiences with Debt Collection

1. Brief History of the FDCPA

There is a long history of abusive and harassing practices by debt collectors collecting
consumer debts.* Concerned about the effect of overreaching debt collection practices on
consumers, the National Consumer Law Center released the National Consumer Act in 1970 to
serve as a model for state reform efforts.® By the mid-1970s, 13 states had no laws to protect
consumers, while another 11 provided little to no effective protection.® Only about half of the
states had enacted meaningful debt collection laws to protect consumers’ despite the -abundant
evidence of abusive, deceptive, and unfair debt collection practices by many debt collectors.”®
Congress specifically found that, by 1977, there were more than 5,000 collection agencies in the
country, and that in 1976 alone about $5 billion in debts had been turned over to them.®
Collection abuses were a widespread, serious national problem that included the use of
obscene or profane language, threats of violence, telephone calls at unreasonable hours,
misrepresentations of legal rights, and the disclosure of personal information to neighbors,
friend, and employers.™

In 1975, Congressman Frank Annunzio of Chicago introduced a bill to protect consumers from
abusive debt collection. After several redrafts and years of debate and negotiation, the FDCPA
was passed in 1977 and became law on March 20, 1978. Congress found that the existing laws
were inadequate to redress the harm to consumers caused by unfair debt collection practices,
including the filing of personal bankruptcies, marital instability, the loss of jobs, and invasions of

* See National Consumer Law Center, Fair Debt Collection § 1.2 (9th ed. 2018), available at
https:/library.nclc.org/fdc/0102-0.

® National Consumer Law Center, National Consumer Act: First Final Draft, Prefatory Note (Jan. 1970),
available at www.nclc.org.

s. Rep. No. 382, 95th Cong., 1st Sess. 1, reprinted in 1977 U.S.C.C.A.N. 1695, 1696.
’s. Rep. No. 382, 95th Cong., 1st Sess. 1, reprinted in 1977 U.S.C.C.A.N. 1695, 1696.
815 U.S.C. § 1692(a)

°S. Rep. No. 382, 95th Cong., 1st Sess. 1, reprinted in 1977 U.S.C.C.A.N. 1695, 1696.
.
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individual privacy." Congress enacted the FDCPA to eliminate such abusive debt collection
conduct as well as to ensure that debt collectors who did not engage in unfair collection conduct
were not unfairly disadvantaged. '

2. Predatory Lending and the Recession Lead to Increased
Debt for Consumers.

A significant factor contributing to an increase in defaulted debt was the expansion of the
unregulated -rontraditional” or -alternative” loan product market, especially between 2004 and
2007." Such predatory lending products included interest-only loans, payment option
adjustable rate mortgages, and hybrid adjustable rate mortgages, such as -2-28s” and -3-27s.”™
Interest-only loans became predominant in the secondary mortgage market; 23.5% of all
securitized subprime loan originations in 2005 were interest-only loans.'® Almost three-quarters
of securitized subprime mortgages originated in 2004 and 2005 were so-called -exploding
ARMs” where the initial low interest rate would surge after a short time and payments of both
principal and interest would be due.'® Many of these loans were made without consideration of
the consumer's ability to pay and without adequate underwriting to determine whether the
borrower could afford the loan beyond the initial teaser rate.” While more than three-quarters
of the increase in debt from 2001 to 2007 was mortgage debt, fringe lenders flooded the market
and made other credit more available than ever.'® With this increase came a sharp rise in
predatory loans, not just with home mortgages but also with check cashers, payday lenders, car
title lenders, and auto lenders imposing excessive or unnecessary fees to steer borrowers into

" 15 U.S.C. § 1692(a),(b).
215 U.S.C. § 1692(c).
.

'* See National Consumer Law Center, Mortgage Lending § 1.2.4 (2d ed. 2014), available at
https://library.nclc.org/ml/010204-0 (citing Hearing Before the S. Comm. on Banking, Hous. & Urb. Affairs,
Subcomm. on Hous. & Transp. & Subcomm. on Econ. Pol‘y, Calculated Risk: Assessing Non-Traditional
Mortgage Products (Sept. 20, 2006) (testimony of Michael Calhoun, Pres., Ctr. for Responsible Lending),
available at www.responsiblelending.org).

'* National Consumer Law Center, Mortgage Lending § 1.2.4 (2d ed. 2014), available at
https://library.nclc.org/ml/010204-0 (citing Inside B & C Lending, What Else Is New? ARMS Dominate
Subprime MBS Mix (Jan. 20, 2006)).

'® National Consumer Law Center, Mortgage Lending §1.2.4 (2d ed. 2014), available at
https://library.nclc.org/ml/010204-0 (citing Sheila C. Bair, Chairman, Fed. Deposit Ins. Corp., Possible
Responses to Rising Mortgage Foreclosures 1 (Apr. 17, 2007)).

'” See National Consumer Law Center, Mortgage Lending § 1.2.4 (2d ed. 2014), available at
https://library.nclc.org/mli/010204-0.

'8 See Nikitra S. Bailey, Predatory Lending: The New Face of Economic Injustice (July 1, 2005), available
at https://www.americanbar.org/groups/crsj/publications/human_rights magazine home/

human_rights vol32 2005/summer2005/hr_summer05 predator/; Fin. Crisis Inquiry Comm‘n, The
Financial Crisis Inquiry Report: Final Report of the National Commission on the Causes of the Financial
and Economic Crisis in the United States 83 (2011), available at
https://www.govinfo.gov/content/pkg/GPO-FCIC/pdf/GPO-FCIC.pdf.
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unaffordable loans.” For example, auto lenders provided kickbacks to dealers that steered
consumers into higher finance rates when they could qualify for a lower rate.?® Payday lenders
offered small, short-term loans with exorbitant interest rates of 300% to 700% in some states
that made it impossible for most consumers to repay within the one- or two-week time frame,
resulting in the accumulation of more fees and interest.’ By mid-2006, household debt had
risen from 80% of disposable personal income in 1993 to almost 130%.%

The widespread and inappropriate origination of nontraditional mortgage and other financial
products ultimately led to huge increases in defaults and foreclosures, devastating individual
consumers, their families, and their communities.?® As homeowners defaulted on poorly
underwritten or fraudulent subprime mortgage loans, mortgage delinquencies caused a
foreclosure crisis that began in mid-2007 and led to the recession that followed.** As of the
beginning of 2011, over twenty-six million Americans had no job, could not find full-time work, or
had given up looking for work, and, at the same time, almost $11 trillion in household wealth
had vanished, including retirement accounts and life savings.? Faced with unemployment and

"9 See Nikitra S. Bailey, Predatory Lending: The New Face of Economic Injustice (July 1, 2005), available
at https://lwww.americanbar.org/groups/crsj/publications/human_rights magazine _home/
human_rights vol32 2005/summer2005/hr summer05 predator/.

“See id. See also National Consumer Law Center, Unfair and Deceptive Acts and Practices § 7.2.3.2
(9th ed. 2016), available at https://library.nclc.org/udap/07020302-0.

! See Nikitra S. Bailey, Predatory Lending: The New Face of Economic Injustice (July 1, 2005), available
at https://www.americanbar.org/groups/crsj/publications/human_rights magazine home/

human_rights vol32 2005/summer2005/hr_summer05 predator/; National Consumer Law Center,
Consumer Credit Regulation § 1.2.6 (2d ed. 2015), updated at www.nclc.org/library.

%2 Fin. Crisis Inquiry Comm'n, The Financial Crisis Inquiry Report: Final Report of the National
Commission on the Causes of the Financial and Economic Crisis in the United States 83 (2011), available
at https://www.govinfo.gov/content/pkg/GPO-FCIC/pdf/GPO-FCIC.pdf. See also Andrew Haughwout et
al., Federal Reserve Bank of New York, Staff Reports, Trends in Household Debt and Credit (Mar. 2019),
available at https://lwww.newyorkfed.org/medialibrary/media/research/staff reports/sr882.pdf.

% See National Consumer Law Center, Mortgage Lending § 1.2.4 (2d ed. 2014), available at
https://library.nclc.org/ml/010205-0 (citing Debbie Gruenstein Bocian, Wei Li, & Carolina Reid, Ctr. for
Responsible Lending, Lost Ground, 2011: Disparities in Mortgage Lending and Foreclosures 17 (Nov.
2011) (as of February 2011, of the hybrid or option ARM mortgage loans originated between 2004 and
2008, 12.8% had been foreclosed upon and 11.7% were seriously delinquent; noting that these loans
represented 25.4% of all mortgage loans originated and 56.7% of all mortgage loan foreclosed)).

 See National Consumer Law Center, Mortgage Lending § 1.2.5 (2d ed. 2014), available at
https://library.nclc.org/ml/010205-0.

% National Consumer Law Center, Mortgage Lending § 1.2.5 (2d ed. 2014), available at
https://library.nclc.org/ml/010205-0 (citing Fin. Crisis Inquiry Comm‘n, The Financial Crisis Inquiry Report:
Final Report of the National Commission on the Causes of the Financial and Economic Crisis in the
United States xv (2011), available at https://www.govinfo.gov/content/pkg/GPO-FCIC/pdf/GPO-FCIC.pdf).
See also Michael S. Barr & Daniel Schaffa, Wash. Ctr. for Equitable Growth, Nothing Left to Lose?
Changes Experienced by Detroit Low-and-Moderate-Income Households During the Great Recession
(Sept. 2016), available at https://equitablegrowth.org/working-papers/nothing-left-to-lose/ (summarizing
studies documenting the decline in household wealth nationally; regarding Detroit, finding that
employment fell by 10%, median unemployment duration increased by 4.3 months, median household
income fell by $5000, mean home values fell by over $44,000, the number of underwater homes
increased by 62%, mean mortgage payments increased by $164, gas or electric shutoffs increased by
6%, and disconnected phone lines increased by 20%, based on data collected between July 2005 and
January 2006, and between October 2009 and March 2010).
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tough economic times, Americans were forced to use their credit cards to pay for necessities
like food, housing, and medical care — the costs of which continued to increase.”® As their debt
rose, more and more Americans found it impossible to keep up with their payments.?” Not
surprisingly, the total outstanding credit card debt carried by Americans rose during this time,
and by 2008 it was at a record high of over $957 billion.?® Almost a third of that debt was held by
borrowers with low credit ratings.” By 2009, 6.77% of all credit card debt was in default: another
record high.*

3. Current Consumer Debt Levels are at an All-Time High and
Continue to Grow.

Today, seventy-one million American adults have one or more debts in collection on their credit
report.®’ The effects of the fallout from the flood of foreclosures and the resulting financial
meltdown are still being felt today. The typical American household now carries an average debt
of $137,063, whereas in 2000 the median debt was only $50,971 .32 Consumer debt reached
$13.86 trillion in the second quarter of 2019, which was the 20th consecutive quarter for an
increase.®® This is $1.2 trillion higher, in nominal terms, than the previous peak of $12.68 trillion
in the third quarter of 2008.** Non-housing balances increased by $37 billion in the second
quarter of 2019, with a $17 billion increase in auto loan balances and a $20 billion increase in
credit card balances offsetting an $8 billion decline in student loan balances.*®

As of June 30, 2019, 4.4% of outstanding debt was deIinquent.36 Of the $604 billion of debt that
is delinquent, $405 billion is seriously delinquent, i.e., over 90 days past due.*” The share of
credit card balances transitioning into being over 90 days past due has been rising since 2017.%®

% See Arianna Huffington, The Credit Card Debt Crisis: The Next Economic Domino, Mar. 27, 2009,
Huffington Post, available at https://www.huffpost.com/entry/the-credit-card-debt-cris b _169657.

" See id.

8 See id. See also Federal Reserve statistical release, Consumer Credit October 2010 (Dec. 7, 2010),
available at https://www.federalreserve.gov/releases/g19/20101207/919.pdf.

* See Arianna Huffington, The Credit Card Debt Crisis: The Next Economic Domino, Huffington Post,
Mar. 27, 2009, available at https://www.huffpost.com/entry/the-credit-card-debt-cris b 169657.

% Board of Governors of the Fed. Reserve System, Charge-Off and Delinquency Rates on Loans and
Leases at Commercial Banks, Delinquency Rates 1985-2019, available at
https://www.federalreserve.gov/releases/chargeoff/delallsa.htm.

" Hannah Hassani, Signe-Mary McKernan, Urban Institute, 771 Million US Adults have debt in collections
(July 19, 2018), available at https://www.urban.org/urban-wire/71-million-us-adults-have-debt-collections.

%2 Bill Fay, Demographics of Debt (Dec. 19, 2018), available at https://www.debt.org/fags/americans-in-
debt/demographics/.

* Fed. Reserve Bank of N.Y., Household Debt and Credit Report: Q2 2019, available
at https://www.newyorkfed.org/microeconomics/hhdc.html.

% d.
% 4.

% Quarterly Report on Household Debt and Credit, Center for Microeconomic Data (Aug. 2019), available
at https://www.newyorkfed.org/medialibrary/interactives/householdcredit/data/pdf/hhdc_20199g2.pdf.

3 4.
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Frequently, the reason that consumers do not pay what they owe is that they have fallen on
hard times due to loss of a job, illness, injury, or loss of a breadwinner to iliness, divorce, or
death.* A recent study found that 66.5% of all bankruptcies (about 530,000 families per year)
were tied to the cost of medical care or time lost from work due to an illness or injury.*

4. Low-Income and Non-White Consumers are Disproportionately
Impacted by Debt Collection.

Low- and moderate-income consumers are disproportionately impacted by debt collection
activity.*" In an effort to cover all of their financial needs, low-income consumers may engage in
a variety of strategies to try to cover bills that they cannot pay in full such as borrowing from
others, paying with an earned income tax credit (EITC) refund, skipping or rotating payments,
paying less than the minimum, paying off a bill with a credit card or loan, or ignoring certain
debts that can put them further in the red.*? About 40% of Americans would struggle to pay a

B4,

% See National Consumer Law Center, Fair Debt Collection § 1.3.1.1 (9th ed. 2018), available at
https://library.nclc.org/fdc/01030101 (citing Office of Pol‘y Dev. & Res., U.S. Dept. of Housing & Urban
Dev. Report to Congress on the Root Causes of the Foreclosure Crisis 15 (2010) (-t is generally
understood that most borrowers become delinquent due to a change in their financial circumstances that
make[s] them no longer able to meet their monthly mortgage obligations. These so called trigger events’
commonly include job loss or other income curtailment, health problems, or divorce.”)). See also J.
Michael Collins, Exploring the Design of Financial Counseling for Mortgage Borrowers in Default, 28 J.
Fam. Econ. Issues 207, 213 tbl. 2 (2007) (showing job loss as the most common self-reported cause of
mortgage nonpayment, followed by medical problems (affecting 28% of borrowers in default), unfair loan
terms (20%), income reduction (20%), injury/accident (19%), home repair/improvement (19%), death in
family (18%), and credit card management (15%)); Elizabeth Warren and Amelia Warren Tyagi, The Two-
Income Trap: Why Middle-Class Parents Are (Still) Going Broke 81 (Basic Books 2016 ed.) (citing 2001
Consumer Bankruptcy Project noting that 87% of families with children cite job loss, medical problems, or
divorce or separation as the reason for their divorce while the remaining 13% cite bad investment, crime
victim, credit card overspending, natural disaster, other explanation, or no explanation); Barry Adler, Ben
Polak, & Alan Schwartz, Regulating Consumer Bankruptcy: A Theoretical Inquiry, 29 J. Legal Stud. 585,
589 (2000) (-Many scholars and reformers believe that the insolvency is exogenous: the consumer
borrower becomes insolvent through no fault of his own, in consequence of job loss, illness, or the like.”);
Theresa A. Sullivan, Elizabeth Warren, and Jay Lawrence Westbrook, The Fragile Middle Class:
Americans in Debt (Yale University Press 2000) (citing 1991 Consumer Bankruptcy Project as stating that
respondents’ reasons for filing for bankruptcy were: job (67.5%), family (22.1%), medical (19.3%), creditor
problems (13.6%), other (13.6%), and housing (6.2%) (multiple responses permitted)).

0 Deborah Thorne, PNHP, New medical bankruptcy study: Two-thirds of filers cite illness and medical
bills as contributors to financial ruin (Feb.7, 2019), available at http://pnhp.org/news/new-medical-
bankruptcy-study-two-thirds-of-filers-cite-illness-and-medical-bills-as-contributors-to-financial-ruin/
(referring fo David U. Himmelstein et al., Medical Bankruptcy: Still Common Despite the Affordable Care
Act, American Journal of Public Health (Mar. 2019).

1 See National Consumer Law Center, Fair Debt Collection § 1.3.1.4 (9th ed. 2018), available at
https://library.nclc.org/fdc/01030104.

2 See id. (citing Laura M. Tach & Sara Sternberg Greene, “Robbing Peter to Pay Paul”: Economic and
Cultural Explanations for How Lower-Income Families Manage Debt, 61 Social Problems 1 (Feb. 2014)).
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$400 unexpected expense.”® The result is that any unexpected event such as a medical
emergency, job loss, or even a furnace or car that needs repair can set these families into a
financial tailspin. This can result in excessive, constant debt collection communications,
lawsuits, and wage and bank account garnishment, which put families further in debt and unable
to recover. Consumers in the lowest income group were three times more likely to have been
contacted about a debt in collection than consumers in the highest income group* and more
likely to have been sued.*

People of color are also disproportionately subject to debt collection. Residents of
predominantly non-white communities are more likely to have debt in collections. The Urban
Institute found that 45% of the population in predominantly non-white areas had debts in
collection, compared to just 27% of borrowers in predominantly white areas.*® A study by
ProPublica examining five years of court judgments from three metropolitan areas — St. Louis,
Chicago and Newark — showed that, even accounting for income, the rate of debt collection
judgments was twice as high in mostly black neighborhoods as it was in mostly white

3 Board of Governors of the Fed. Reserve Sys., Report on the Economic Well-Being of U.S. Households
in 2017 at 2 (May 2018), available at https://www.federalreserve.gov/publications/files/2017-report-
economic-well-being-us-households-201805.pdf.

4 See National Consumer Law Center, Fair Debt Collection § 1.3.1.4, available at
https://library.nclc.org/fdc/01030104 (citing Consumer Fin. Prot. Bureau, Consumer Experiences with
Debt Collection: Findings from the CFPB‘s Survey of Consumer Views on Debt 15, 28 (Jan. 2017) (52%
of consumers with annual household incomes of less than $20,000, compared to 16% of respondents
with household incomes over $70,000)). See also FINRA Investor Educ. Foundation, Financial Capability
in the United States 2016 at 27 (July 2016) (25% of respondents to the 2015 National Financial Capability
Study with incomes of less than $25,000 reported being contacted by a debt collection agency in the past
year, compared to 18% of all survey respondents).

> Consumer Fin. Prot. Bureau, Consumer Experiences with Debt Collection: Findings from the CFPB's
Survey of Consumer Views on Debt 15, 20, 22, 28 (Jan. 2017), available at
https://files.consumerfinance.gov/f/documents/201701_cfpb_Debt-Collection-Survey-Report.pdf (20% of
consumers with annual household incomes of less than $20,000 and 16% of consumers with household
incomes between $20,000 to $39,999 that had been contacted about a debt in collection were sued,
compared to 12% of respondents with household incomes over $70,000). See also Kate Owen, Legal Aid
of Nebraska, Presentation at the University of Nebraska at Omaha on The High Cost of Being Poor (Oct.
21, 2016) (reporting that 56.3% of all judgments in Douglas County, Nebraska were against individuals
residing in high poverty zip codes); Peter A. Holland, Junk Justice: A Statistical Analysis of 4,400
Lawsuits Filed by Debt Buyers (Mar. 2014) (41 Maryland, debt buyers disproportionately sued in
jurisdictions with larger concentrations of poor people and racial minorities. For example, Prince George‘s
County has only 15% of the [sic] Maryland‘s population, yet 23% of all debt buyer complaints were filed
against Prince George'‘s County residents.”); Claudia Wilner & Nasoan Sheftel-Gomes, Neighborhood
Economic Development Advocacy Project, Debt Deception: How Debt Buyers Abuse the Legal System to
Prey on Low Income New Yorkers 10 (May 2010) (-81% of people sued by debt buyers and 95% of
people with default judgments entered against them live in low- or moderate-income communities.”);
Richard M. Hynes, Broke but Not Bankrupt: Consumer Debt Collection in State Courts, 60 Fla. L. Rev. 1,
42 (2008) (civil filings in Virginia were positively correlated with poverty).

“8 Urban Inst., Debt In America: An Interactive Map (last updated Dec. 6, 2017), available at
https://apps.urban.org/features/debt-interactive-map/?type=medical&variable=perc_debt collect.
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neighborhoods.*” In some neighborhoods in Newark and St. Louis, ProPublica found more than
one judgment for every four residents over a five-year period.*®

5. Debt Collection Conduct is a Top Complaint of Consumers.

While the FDCPA has improved debt collection industry practices, forty years after its
enactment hundreds of thousands of consumers complain about debt collection practices each
year to federal regulators.** Many of the debt collection complaints compiled by the FTC
include reported violations of core protections of the FDCPA.*° A debt in collection can wreak
havoc on consumers, subjecting them to harassing debt collection calls and potential lawsuits. It
is estimated that the collection industry contacts Americans more than a billion times a year.*' It
is no surprise, then, that in 2017 the FTC compiled 620,800 complaints about debt collection,
the most common type of complaint received.* From January 1, 2018 through December 31,
2018, the FTC compiled 483,200 debt collection complaints,> including 84,500 debt collection
complaints received by the Bureau.** These complaints provide evidence of the pervasiveness
of the problems consumers experience with debt collectors.

6. The Emergence of Debt Buyers Has Contributed to
Debt Collection Abuses.

" Paul Kiel and Annie Waldman, ProPublica, The Color of Debt: How Collection Suits Squeeze Black
Neighborhoods (Oct. 8, 2015 ({&]enerations of discrimination have left black families with grossly fewer
resources to draw on when they come under financial pressure.”)

8 Paul Kiel, ProPublica, Why Small Debts Matter So Much to Black Lives (Dec. 31, 2015), available at
https://www.propublica.org/article/why-small-debts-matter-so-much-to-black-lives.

9 See 84 Fed. Reg. 23,277 (May 21, 2019). See also Consumer Fin. Prot. Bureau, BCFP Fair Debt
Collection Practices Act Annual Report (Mar. 2019) (-From January 1, 2018 through December 31, 2018,
the Bureau received approximately 81,500 debt collection complaints.”).

* See April Kuehnhoff & Ana Girén Vives, National Consumer Law Center, Consumer Complaints About
Debt Collection: Analysis of Unpublished Data from the FTC 14 (Feb. 2019), available at
https://www.nclc.org/issues/analysis-of-unpublished-data-ftc.html.

*" Robert M. Hunt, Understanding the Model: The Life Cycle of a Debt 10, presented at FTC-CFPB
Roundtable Life of a Debt: Data Integrity in Debt Collection” (June 6, 2013), available at
https://www.ftc.gov/sites/default/files/documents/public _events/life-debt-data-integrity-debt-
collection/understandingthemodel.pdf.

*2 See April Kuehnhoff & Ana Girén Vives, National Consumer Law Center, Consumer Complaints About
Debt Collection: Analysis of Unpublished Data from the FTC (Feb. 2019), available at
https://www.nclc.org/issues/analysis-of-unpublished-data-ftc.html (analyzing hundreds of thousands of
debt collection complaints received by FTC in 2017).

%3 Federal Trade Comm‘n, FTC Consumer Sentinel Network Data Book 2018, available at
https://public.tableau.com/profile/federal.trade.commission#!/vizhome/TheBigViewAllSentinelReports/Top

Reports.
4 See, e.g., Consumer Fin. Prot. Bureau, Annual Report 2018: Fair Debt Collection Practices Act 1 (Mar.

2018), available at https://files.consumerfinance.gov/f/documents/cfpb fdcpa annual-report-
congress 03-2018.pdf.

26


https://www.propublica.org/article/why-small-debts-matter-so-much-to-black-lives
https://www.nclc.org/issues/analysis-of-unpublished-data-ftc.html
https://www.ftc.gov/sites/default/files/documents/public_events/life-debt-data-integrity-debt-collection/understandingthemodel.pdf
https://www.ftc.gov/sites/default/files/documents/public_events/life-debt-data-integrity-debt-collection/understandingthemodel.pdf
https://www.nclc.org/issues/analysis-of-unpublished-data-ftc.html
https://public.tableau.com/profile/federal.trade.commission#!/vizhome/TheBigViewAllSentinelReports/TopReports
https://public.tableau.com/profile/federal.trade.commission#!/vizhome/TheBigViewAllSentinelReports/TopReports
https://files.consumerfinance.gov/f/documents/cfpb_fdcpa_annual-report-congress_03-2018.pdf
https://files.consumerfinance.gov/f/documents/cfpb_fdcpa_annual-report-congress_03-2018.pdf

Since the 1990s, debt buyers have played a significant role in consumer debt collection,
purchasing defaulted credit card accounts for an average of pennies on the dollar and rapidly
increasing the number of lawsuits filed to collect the debt.”® Debt buyers try to collect the debts
themselves, place debts with collection agencies or attorneys for collection, or sell the debts to
other debt buyers. Debt purchased by debt buyers has skyrocketed with some debt buyers
purchasing vast amounts of debt. For example, in 2017, Encore Capital Group, Inc. purchased
portfolios of debt with a face value of $10.1 billion and PRA purchased portfolios of debt with a
face value of $7.5 billion.*® By 2018, PRA's purchases rose to $9.2 billion.*” Despite paying just
a small fraction of the amount owed to purchase consumer debts that were written off by the
original lender, debt collectors aggressively seek to collect the full amount of the debt — often
adding interest, penalties, and sizeable attorney's fees.*®

Debt buyers purchase debt accounts from original creditors, intermediaries, or other debt buyers
in bulk, frequently obtaining only minimal information about the debts and no guarantee from the
seller regarding the accuracy of the information provided.*® Each time a debt changes hands,
there is an increased chance of errors, complicating the debt collection process for consumers.
Debt buyers then attempt to collect on the debts with incomplete information. In an FTC study of
3400 debt portfolio sales from 2006 to 2009, the FTC found that only 30% of the accounts
contained information about the interest rate, only 11% listed the principal amount, only 37%
contained information about finance charges and fees, and only 35% reported the date of first
default.”® The FTC also found that debt buyers almost never received documentation at the time
of sale, finding that account statements and terms and conditions were transmitted with only 6%
of accounts.®’ Moreover, debt buyers rarely received any dispute history or information about
whether a prior dispute had been resolved.®? The lack of reliable information contributes to
collection problems like collecting from or suing the wrong person or for the wrong amount or
attempting to collect accounts that have already been paid or settled.

7. Debt Collectors Continue to Engage in Abusive and Harassing
Communications Practices.

% paul Kiel, ProPublica, So Sue Them: What We've Learned About the Debt Collection Lawsuit Machine
(May 5, 2016). See also National Consumer Law Center, Consumer Debt Collection Facts 2 (Feb. 2018),
available at https://www.nclc.org/images/pdf/debt collection/Debt-Collection-Facts-2016.pdf.

% Encore Capital Group, Inc., Form 10-K (Dec. 31, 2018), available at
https://www.sec.gov/Archives/edgar/data/1084961/000108496119000020/ecpg-20181231x10k.htm; PRA
Group, Inc., Form 10-K (Dec. 31, 2017), available at
https://www.sec.gov/Archives/edgar/data/1185348/000118534818000008/praa-20171231x10k.htm.

" PRA Group, 2018 Annual Report, available at
https://ir.pragroup.com/download/PRA+Group+2018+Annual+Report 2018.pdf.

% See National Consumer Law Center, Fair Debt Collection 1.3.4.3 (9th ed. 2018).
% See National Consumer Law Center, Fair Debt Collection §§1.4.7.2, 1.4.7.3 (9th ed. 2018).

% See National Consumer Law Center, Fair Debt Collection § 1.4.7.3 (9th ed. 2018) (citing Fed. Trade
Comm‘n, The Structure and Practices of the Debt Buying Industry T-9, T-10 (Jan. 2013)).
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The FDCPA prohibits collectors from contacting consumers who state in writing that they want
communications to cease,®® and prohibits collectors from making repeated calls with the intent
to annoy, abuse, or harass the called party.** Many credit card issuers, however, have a policy
of allowing collectors to call consumers two to nine times per account per day.®® Yet courts
have found that as few as three to six calls per week can be harassing.®

As reflected in the vast number of consumer complaints about such conduct, the frequency of
debt collection calls is overwhelming for consumers. Of the debt collection complaints received
by the FTC in 2017, more than one-third of consumers complained that the debt collector called
repeatedly (210,238 complaints) and continued to call even after being told to stop (227,917
complaints).®” In the Bureau's 2017 survey of consumer experiences with debt collection, 63%
of survey respondents who had been contacted about a debt -said they were contacted too
often” and 36% complained that they were called after 9 p.m. or before 8 a.m.® In its 2018
FDCPA Annual Report, the Bureau found that complaints about communication tactics used
when collecting debts, mainly by phone, were the third most common issue complained about in
2017.%° The majority of consumers complaining about communication tactics reported frequent
or repeated calls (52%), some involving several calls a day, while other calls were received
consistently over several months.”® Another 25% of communication complaints were for
continued contact attempts despite requests to stop, and 4% were for calling outside of the
FDCPA's assumed convenient calling hours of 8:00 a.m. to 9:00 p.m.”" The number of
communication tactic complaints involving frequent or repeated calls increased slightly in 2018,

6 15 U.S.C. § 1692c(c).
15 U.S.C. § 1692d(5).

® Consumer Fin. Prot. Bureau, The Consumer Credit Card Market 141 (Aug. 2019), available at
https://files.consumerfinance.gov/f/documents/201908 cfpb card-act-report.pdf.

% See, e.g., Ambroise v. American Credit Adjusters, L.L.C., 2016 WL 6080454 (S.D. Fla. Mar. 22, 2016)
(fifteen calls over a three week period - around five calls per week); Lawrence v. American Med.
Collection Agency, 2015 WL 12762024 (M.D. Fla. Nov. 16, 2015) (eighty-five calls over four months -
around five calls per week); Schumacher v. Credit Prot. Ass‘n, 2015 WL 5786139 (S.D. Ind. Sept. 30,
2015) (fifty-four calls over three months - around four calls per week); McGowan v. Credit Mgmt. L.P.,
2015 WL 5682736 (D. Nev. Sept. 24, 2015) (seventy one calls over four months - around four calls per
week); Davis v. Diversified Consultants, Inc., 36 F. Supp. 3d 217 (D. Mass. 2014) (sixty calls over three
months - around five calls per week); Turner v. Professional Recovery Servs., Inc., 956 F. Supp. 2d 573
(D.N.J. 2013) (one hundred-thirty-three calls in five months - around six calls per week); Sussman v. |.C.
Sys., Inc., 928 F. Supp. 2d 784 (S.D.N.Y. 2013) (fifty calls over three months - around four calls per
week); Garcia v. Resurgent Capital Servs., L.P., 2012 WL 1144239 (N.D. Cal. Apr. 4, 2012) (forty to fifty
calls within three months - around three calls per week); Valentine v. Brock & Scott, P.L.L.C., 2010 WL
1727681 (D.S.C. Apr. 26, 2010) (eleven calls over nineteen days - around three calls per week).

®"National Consumer Law Center, April Kuehnhoff & Ana Girén Vives, Consumer Complaints About Debt
Collection: Analysis of Unpublished Data from the FTC 14-15 (Feb. 2019), available at
https://www.nclc.org/issues/analysis-of-unpublished-data-ftc.html.

% Consumer Fin. Prot. Bureau, Consumer Experiences with Debt Collection: Findings from the CFPB's
Survey of Consumer Views on Debt (Jan. 2017).

% Consumer Fin. Prot. Bureau, Annual Report 2018: Fair Debt Collection Practices Act 16 (Mar. 2018)
" Ja,
.
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to 55%.”% This data highlights the ongoing harassment consumers experience with excessive
phone calls and collectors’ refusal to stop calling.

In addition to the harassment of excessive, repeated calls from debt collectors, consumers face
abusive calls. These include debt collectors threatening to sue on time-barred debt,”
collectors who prey on moral obligations of surviving family members to pay a deceased
consumer's debt " and other false representations discussed in the next section.

8. Many Consumers Complain about False Representations Made by
Debt Collectors.

Section 1692e of the FDCPA prohibits a debt collector from using false, deceptive, or
misleading representations to collect any debt. Despite this, in the 2017 debt collection
complaints compiled by the FTC, nearly one-third of consumers reported that the collector made
false representations about the debt (192,704 complaints).” In the Bureau's survey of
consumer experiences with debt collection published in 2017, 53% of respondents -rdicated
that the debt was not theirs, was owed by a family member, or was for the wrong amount.””®

In the Bureau'‘s 2018 Annual FDCPA Report, examiners found the most common debt collection
complaint at 39% was for attempts to collect a debt not owed where: 1) the debt was not the
consumer's debt (57% of complaints); 2) the debt had been paid (27%); 3) the debt was a result
of identity theft (11%); or 4) the debt was discharged in bankruptcy (5%).”” The Bureau found
that 10% of complaints were for false statements or representations, of which 73% involved

"2Consumer Fin. Prot. Bureau, Annual Report 2019: Fair Debt Collection Practices Act 17 (Mar. 2019)

73 See Huertas v. Galaxy Asset Mgmt., 641 F.3d 28 (3d Cir. 2011) (per curiam) (whether there is FDCPA
violation turns on whether collection letter threatens litigation); Castro v. Collecto, Inc., 634 F.3d 779 (5th
Cir. 2011) (while threatening to sue on time-barred debt can violate FDCPA, debt in this case was within
state statute of limitations and shorter FCC statute did not apply); Freyermuth v. Credit Bureau Servs.,
Inc. 248 F.3d 767, 771 (8th Cir. 2001) (holding that -in the absence of a threat of litigation or actual
litigation, no violation of the FDCPA has occurred when a debt collector attempts to collect on a
potentially time-barred debt that is otherwise valid”); Kimber v. Fed. Fin. Corp., 668 F. Supp. 1480, 1489
(M.D. Ala. 1987) (debt buyer threatened to sue if bill was not paid).

™ See Ryan Chittum, A Super Journal Story on “Death-Debt” Collectors (Dec. 5, 2011), available at
https://archives.cjr.org/the audit/a_super_journal story on_death.php; Jessica Silver-Greenberg, For the
Families of Some Debtors, Death Offers No Respite, Wall Street Journal, Dec. 3, 2011, available at:
https://www.wsj.com/articles/SB10001424052970204224604577030043890121710; Alexander Eichler,
Woman Sues Capital One, Says Debt Collectors Went After Her Late Husband’s Discharged Debt,
Huffington Post, June 27, 2012, available at: https://bit.ly/2IDYGr5.

’® See April Kuehnhoff and Ana Girén Vives, National Consumer Law Center, Consumer Complaints
About Debt Collection: Analysis of Unpublished Data from the FTC 15 (Feb. 2019), available at
https://www.nclc.org/issues/analysis-of-unpublished-data-ftc.html.

’® Consumer Fin. Prot. Bureau, Consumer Experiences with Debt Collection: Findings from the CFPB's
Survey of Consumer Views on Debt (Jan. 2017), available at
https://files.consumerfinance.gov/f/documents/201701 cfpb Debt-Collection-Survey-Report.pdf.

" Consumer Fin. Prot. Bureau, Annual Report 2018: Fair Debt Collection Practices Act 15 (Mar. 2018),
available at https://files.consumerfinance.gov/f/[documents/cfpb fdcpa annual-report-congress 03-

2018.pdf.

29


https://archives.cjr.org/the_audit/a_super_journal_story_on_death.php
https://www.wsj.com/articles/SB10001424052970204224604577030043890121710
https://www.nclc.org/issues/analysis-of-unpublished-data-ftc.html
https://files.consumerfinance.gov/f/documents/201701_cfpb_Debt-Collection-Survey-Report.pdf
https://files.consumerfinance.gov/f/documents/cfpb_fdcpa_annual-report-congress_03-2018.pdf
https://files.consumerfinance.gov/f/documents/cfpb_fdcpa_annual-report-congress_03-2018.pdf

attempts to collect the wrong amount from the consumer.”® Examiners from the Bureau also
found other false representations by debt collectors that would violate the FDCPA, such as
misleading consumers about the effect on their credit score of paying a debt in full rather than
settling the debt for less than the full amount, and deceptively implying that authorized users of
credit cards are responsible for a debt.”® In the 2019 Annual Report, the Bureau again found
that the most common complaints, at 40%, involved attempts to collect debts not owed,
including that the debt was not their debt (53% of these complaints), was paid (23%), resulted
from identity theft (20%) or was discharged in bankruptcy and no longer owed (4%).%°

Senior populations are especially vulnerable to such misleading debt collection techniques.®
From 2003 to 2015, debt for consumers aged 50 to 80 increased by 59%. In a December 2014
and March 2015 survey conducted by the Bureau, one in five senior participants aged 62 or
older reported being contacted by debt collectors.®> About 15% of U.S. residents are 65 or older,
and almost 23% of that population is widowed.®* There are debt collectors who specialize in
attempting to collect the debts of deceased consumers. This so-called -death-debt” collection
industry is rapidly growing.®* Decedent-debt collectors prey on the vulnerability of surviving
family members and impose a moral obligation, claiming that the deceased would want the bills
paid, yet failing to disclose that the family member may not be personally liable for the debt.?®

"8 Consumer Fin. Prot. Bureau, Annual Report 2018: Fair Debt Collection Practices Act 16 (Mar. 2018),
available at https://files.consumerfinance.gov/f/documents/cfpb _fdcpa annual-report-congress 03-

2018.pdf.

™ Consumer Fin. Prot. Bureau, Annual Report 2018: Fair Debt Collection Practices Act 21 (Mar. 2018),
available at https://ffiles.consumerfinance.gov/f/documents/cfpb_fdcpa_annual-report-congress _03-
2018.pdf.

8 Consumer Fin. Prot. Bureau, Annual Report 2019: Fair Debt Collection Practices Act 16 (Mar. 2019),
available at https://files.consumerfinance.gov/f/documents/cfpb_fdcpa annual-report-congress 03-
2019.pdf.

8 See Consumer Fin. Prot. Bureau, Office of Fin. Prot. for Older Americans, Suspicious Activity Reports
on Elder Financial Exploitation: Issues and Trends (Feb. 2019), available at

https://files.consumerfinance.gov/f/documents/cfpb suspicious-activity-reports-elder-financial-
exploitation report.pdf.

8 Consumer Fin. Prot. Bureau, Consumer Experiences with Debt Collection: Findings from the CFPB's
Survey of Consumer Views on Debt 17 tbl. 5 (Jan. 2017), available at
https://files.consumerfinance.gov/f/documents/201701 cfpb Debt-Collection-Survey-Report.pdf.

8 U.S. Census Bureau, Older Americans Month: May 2019, available at
https://www.census.gov/newsroom/stories/2019/older-americans.html. See also U.S. Census Bureau,
2018 and earlier Current Population Survey, Annual Social and Economic Supplements tbl. A1, Marital
Status, available at https://www2.census.gov/programs-surveys/demo/tables/families/2017/cps-
2017/tabat-all.xIs?#; Table 2: Projected age and sex composition of the population at
https://www2.census.gov/programs-surveys/popproj/tables/2017/2017-summary-tables/np2017-t2.xlIsx.

8 See Jessica Silver-Greenberg, For the Families of Some Debtors, Death Offers No Respite, Wall Street
Journal, Dec. 3, 2011, available at:
https://www.wsj.com/articles/SB10001424052970204224604577030043890121710. See also Michelle L.
Maynard, Senior Helpline Attorney, Legal Services for the Elderly (Augusta, Me.), Debt Collectors Target
Survivors of Deceased Debtors (Sept. 5, 2014), available at https://legalhotlines.org/debt-collectors-
target-survivors-of-deceased-debtors/.

8 See Jessica Silver-Greenberg, For the Families of Some Debtors, Death Offers No Respite, Wall Street
Journal, Dec. 3, 2011, available at:
https://www.wsj.com/articles/SB10001424052970204224604577030043890121710. See also Arielle
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Oftentimes, the calls and letters are so persistent that relatives will pay the debt just to get the
collector to stop contacting them.®®

9. The Surge of Debt Collection Lawsuits Based on Insufficient
Review and Supporting Documentation Has Caused Significant
Harm to Consumers.

In many courts, debt buyers and their attorneys file more suits than any other plaintiff.%” For
example, in 2011 alone, Pressler and Pressler, a collections law firm in New Jersey, had one
attorney who filed about 69,000 lawsuits, mainly for the debt buyers Encore Capital and New
Century Financial Services.®® The Pressler attorney spent about four seconds reviewing each
lawsuit, reviewing between 300 and 1,000 complaints a day.®?® As the Bureau's enforcement
actions have shown, this conduct is not uncommon; many collection attorneys provide only a
cursory review of pleadings filed with the court, let alone any supporting documentation.*
Others also fail to obtain any supporting, admissible evidence to prove that a consumer owes a
particular debt.

Filing without review of original, account-level documentation has led to inaccurate, false, and
misleading lawsuits being brought against mostly unrepresented consumers, who are then left
with the burden of discovering and challenging the misrepresentations.®’ In about 99% of the
suits brought by Pressler in 2011, defendants did not have attorneys, which is typical of

Pardes, Debt Collectors Make a Killing on the Debts of the Dead, Vice, Feb. 10, 2016, available at
https://www.vice.com/en_us/article/8gk35k/debt-collectors-make-a-killing-on-the-debts-of-the-dead;
Alexander Eichler, Woman Sues Capital One, Says Debt Collectors Went After Her Late Husband’s
Discharged Debt, Huffington Post, June 27, 2012, available at https://bit.ly/2IDYGr5.

% See Jessica Silver-Greenberg, For the Families of Some Debtors, Death Offers No Respite, Wall Street
Journal, Dec. 3, 2011, available at:
https://www.wsj.com/articles/SB10001424052970204224604577030043890121710.

8 See Paul Kiel, ProPublica, So Sue Them: What We've Learned About the Debt Collection Lawsuit
Machine (May 5, 2016), available at https://www.propublica.org/article/so-sue-them-what-weve-learned-
about-the-debt-collection-lawsuit-machine.

8 See In re Pressler & Pressler, L.L.P., File No. 2016-CFPB-0009, Consent Order at 12- 15 (Apr. 25,
2016). See also Bureau of Consumer Fin. Prot. v. Forster & Garbus, L.L.P., Civ. Action No. 2:19-cv-
02928, Complaint at paras. 12, 15, 21, 26, 27, 28 (E.D.N.Y. May 17, 2019) (attorneys reviewed each
complaint for only a minute or two before filing); Consumer Fin. Prot. Bureau v. Hanna & Assocs., Civ.
Action No. 1:14-cv-02211, Consent Order (N.D. Ga. Dec. 28, 2015) (attorneys reviewed pleadings for no
more than one minute before reviewing and signing, and one attorney signed an average of 1,300
collection suits each week).

% In re Pressler & Pressler, L.L.P., File No. 2016-CFPB-0009, Consent Order (Apr. 25, 2016).

% See Bureau of Consumer Fin. Prot. v. Forster & Garbus, L.L.P., Civ. Action No. 2:19-cv-02928,
Complaint at paras.15, 12, 21, 26, 27, 28 (E.D.N.Y. May 17, 2019) (attorneys reviewed each complaint for
only a minute or two before filing); Consumer Fin. Prot. Bureau v. Hanna & Assocs., Civ. Action No. 1:14-
cv-02211, Consent Order (Dec. 29, 2015) (attorneys reviewed pleadings for no more than one minute
before reviewing and signing and one attorney signed an average of 1,300 collection suits each week).

¥ See Paul Kiel, ProPublica, So Sue Them: What We've Learned About the Debt Collection Lawsuit
Machine (May 5, 2016), available at https://www.propublica.org/article/so-sue-them-what-weve-learned-
about-the-debt-collection-lawsuit-machine.
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collection suits.®? In a study performed in Maryland, for example, only 2% of consumers in
Baltimore County had attorneys, whereas 98% of the plaintiffs had attorneys in debt collection
actions.” Debt collection attorneys know that their careless filings will probably not be
challenged, as many low-income, unrepresented consumers fail to appear in collection lawsuits,
resulting in default judgments.®* Debt collectors rely on court rules that allow them to obtain
default judgments in an overwhelming majority of these lawsuits, often without presenting any
evidence.®

10. The Consequences of Default Judgments on Consumers is
Devastating.

The consequences of these default judgments are devastating. Once a debt collector has a
judgment in hand, it has access to powerful remedies to collect the judgment. Although the
specific remedies available vary from state to state, they can include wage and bank account
garnishment, the placement of liens on the consumer‘s home, and levying on personal property.
The judgment in many states is valid for a decade or more® and a collector can seek
garnishment at any time during that period (if available under state law). A 2016 study by ADP,
the nation’s largest payroll services provider, found that one in 10 employees in the prime
working ages of 35 to 44 had their wages garnished for debts, including consumer debts such
as credit cards, medical bills and student loans.*” In Maryland, for example, 76,611 consumers
faced garnishment in 2016, with 48,868 as wage garnishments and 27,744 as bank account
seizures.® Many times, collectors will take all of the cash in a bank account to cover the debt,
which can leave a consumer unable to pay rent, buy groceries, or buy life-saving medicine.

These tactics hit lower-income consumers the hardest. Many lower-income consumers in such
a predicament originally defaulted on the debt due to unemployment, iliness, divorce, or other
unanticipated hardships, so they have little to no financial cushion when their bank accounts are

%2 See id. See also National Consumer Law Center, Fair Debt Collection § 1.4.9.4 (9th ed. 2018).

% Robyn Dorsey & Marceline White, Maryland Consumer Rights Coalition, No Exit: How Maryland’s Debt
Collection Practices Deepen Poverty & Widen The Racial Wealth Gap 12 tbl. 2 (June 2018), available at
http://www.marylandconsumers.org/penn_station/folders/about/annual report/No Exit Report.pdf.

% Id. at 12. See also National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018),
available at https://library.nclc.org/ca/03060402.

% Robyn Dorsey & Marceline White, Maryland Consumer Rights Coalition, No Exit: How Maryland’s Debt
Collection Practices Deepen Poverty & Widen The Racial Wealth Gap 12 (June 2018), available at
http://www.marylandconsumers.org/penn_station/folders/about/annual_report/No Exit Report.pdf..

% National Consumer Law Center, Collection Actions § 3.6.4.3 (4th ed. 2017), available at
https://library.nclc.org/ca/03060402.

9 ADP Research Inst., The U.S. Wage Garnishment Landscape: Through the Lens of the Employer
(2017), available at https://www.adp.com/resources/articles-and-insights/articles/t/the-us-wage-
garnishment-landscape-through-the-lens-of-the-employer.aspx. See also ProPublica, Getting Sued Over
Debt: Readers Tell Their Stories (Sept. 15, 2014), available at https://www.propublica.org/article/getting-
sued-over-debt-readers-tell-their-stories.

% Robyn Dorsey & Marceline White, Maryland Consumer Rights Coalition, No Exit: How Maryland’s Debt
Collection Practices Deepen Poverty & Widen The Racial Wealth Gap 16 tbl. 5 (June 2018), available at
http://www.marylandconsumers.org/penn_station/folders/about/annual_report/No Exit Report.pdf (the
State of Maryland can also seize an individual's tax return to repay a state-owed debt).
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cleaned out.*® -Fhe average number of garnishments and garnishment rate for all types of

garnishment is highest for those earning between $20,000 and $60,000, with more than 60% of
employees with a garnishment in this income range.”’® Garnishments can also lead to
overdraft fees that can leave a consumer in a several-hundred-dollar hole and a downward
financial spiral.’®"

11. Debt Collectors Continue to Attempt to Collect, Threaten to Sue
on, and Sue on Time-Barred Debt.

With the emergence of debt buyers has also come an increase in attempts to collect on debts
that have aged beyond the statute of limitations for collections.'® Accounts generally reach the
statute of limitations after three to fifteen years of delinquency, depending on the state and type
of debt."® Most states' statutes of limitations are between three and six years, and no state's
statute of limitations is longer than fifteen years.'™ A study by the FTC found that, of the debts
that were purchased from other debt buyers, 32.1% were between three and six years old,
27.5% were between six and fifteen years old, and 2.6% were over fifteen years old."® The
same study also found that debt buyers are more likely to have third-party debt collectors collect
on older debt that is six to fifteen years old, compared to less than three years old."®® A Bureau
report about online debt sales found that the median age of the debt in a portfolio was five
years, with several portfolios having an average age of nine or more years.'”’

Unlike original creditors, debt buyers have little motivation to cultivate future transactions with
consumers and are motivated mainly by their financial stake in the purchased debts.'®
Because of this, debt buyers tend to be more aggressive than creditors in attempting to collect

% See National Consumer Law Center, Consumer Debt Collection Facts (Feb. 2018), available at
https://www.nclc.org/images/pdf/debt collection/Debt-Collection-Facts-2016.pdf. See also National
Consumer Law Center, Fair Debt Collection § 1.3.1.1_(9th ed. 2018).

100

ADP Research Inst., The U.S. Wage Garnishment Landscape: Through the Lens of the Employer 9
(2017), available at https://www.adp.com/resources/articles-and-insights/articles/t/the-us-wage-
garnishment-landscape-through-the-lens-of-the-employer.aspx.

101 payl Kiel, ProPublica, Old Debt, Fresh Pain: Weak Laws Offer Debtors Little Protection (Sept, 16,
2014), available at https://www.propublica.org/article/old-debts-fresh-pain-weak-laws-offer-debtors-little-

protection.

192 Neil L. Sobol, Protecting Consumers from Zombie-Debt Collectors, 44 N.M. L. Rev.. 327, 330-31
(2014).

103 Id.

'% National Consumer Law Center, Collection Actions § 3.6.4.3 (4th ed. 2017). See also Paul Kiel,

ProPublica, Old Debt, Fresh Pain: Weak Laws Offer Debtors Little Protection (Sept, 16, 2014), available
at https://www.propublica.org/article/old-debts-fresh-pain-weak-laws-offer-debtors-little-protection.

'% Federal Trade Comm‘n, The Structure and Practices of the Debt Buying Industry 43 (Jan. 2013),
available at https://www.ftc.gov/sites/default/files/documents/reports/structure-and-practices-debt-buying-
industry/debtbuyingreport.pdf.

106
Id.
107

Consumer Fin. Prot. Bureau, Market Snapshot: Online Debt Sales (Jan. 2017), available at
https://files.consumerfinance.gov/f/documents/201701 cfpb Online-Debt-Sales-Report.pdf.

'% Neil L. Sobol, Protecting Consumers from Zombie-Debt Collectors, 44 N.M. L. Rev. 327, 331 (2014).
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on debts, including debts that are time-barred.’® Likewise, many third-party debt collectors
work on a contingency basis where their fees increase with the age of the debt, creating
incentives for more aggressive collection tactics for older debts.'"

Courts have found that the FDCPA prohibits debt collectors, including debt buyers, from suing
or threatening to sue on debt that is time-barred. "' Yet some debt collectors continue to sue or
threaten to sue on time-barred debt. The Bureau found, in its 2018 FDCPA Annual Report, that
11% of complaints received were for collectors taking or threatening to take legal or other
negative action, with 26% of those complaints involving a threat to sue on an old debt.'"? The
majority of circuit courts, and many lower courts, have imposed or implied a strict liability
standard so that knowledge or intent is not required to find a debt collector violated the FDCPA
for suing, threatening to sue, or misrepresenting the legal status of a time-barred debt.'"®

Collecting on these -zombie debts” exposes consumers to harmful errors, as older debts often
lack documentation to prove that the amount of the debt is correct and that the consumer
actually owes it. Consumers themselves also typically lack documentation for these older debts.
Such collections also cause substantial injury to consumers, particularly the least sophisticated
consumers, who do not understand that the statute of limitations has run, that paying on the
debt can restart the clock on the debt (in many states), or that they have a defense to a legal
action. Depending on the state, collectors can revive and enforce time-barred debts by
persuading consumers to pay a portion of these debts, acknowledge these debts, or enter into
new payment agreements.'* In an effort to get paid on a debt that is legally unenforceable, debt
collectors will offer to -settle” the time-barred debts for a series of small payments that will
amount to a fraction of the amount owed, usually failing to disclose to the consumer that a
payment may revive the statute of limitations on the debt and permit judicial recovery of the
entire balance for many years to follow, or that the debt is no longer enforceable in court. ''°
Consumers faced with a lawsuit are likely to believe that the allegations in the complaint are
accurate and that there is a valid claim against them for the debt."'® As such, they often end up
paying on debts they otherwise would not pay, with money that would have gone toward food,
rent, and other necessities. Or, believing that they have no defenses, they may fail to appear in
the action, resulting in a default judgment against them.""” As discussed above, this leads to a
series of devastating consequences for the consumer.

109 Id.

"% Marc C. McAllister, Ending Litigation and Financial Windfalls on Time-Barred Debts, 75 Wash. & Lee
L. Rev. 449, 453 (2018).

""" See Discussion of Proposed § 1006.26 in § 9, infra.

"2 Consumer Fin. Prot. Bureau, Annual Report 2018: Fair Debt Collection Practices Act 15-16,, tbl. 1
(Mar. 2018), available at https://files.consumerfinance.gov/f/documents/cfpb_fdcpa annual-report-
congress 03-2018.pdf.

113 Id.
"% Neil L. Sobol, Protecting Consumers from Zombie-Debt Collectors, 44 N.M. L. Rev. 327 (2014)

5 Marc C. McAllister, Ending Litigation and Financial Windfalls on Time-Barred Debts, 75 Wash. & Lee
L. Rev. 449, 455 (2018).

1% See Consumer Fin. Prot. Bureau v. Hanna & Assocs., 114 F. Supp. 3d 1342, 1366 (N.D. Ga. July 14,
2015)

"7 See Consumer Fin. Prot. Bureau v. Hanna & Assocs., 114 F. Supp. 3d 1342, 1366-67 (N.D. Ga. July
14, 2015)
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12. Consumers Complain about a Lack of Written Notification
about the Debt.

Pursuant to § 1692g of the FDCPA, debt collectors are required, within five days after the initial
communication with a consumer, to provide the consumer with a written notice informing them,
among other things, of their right to dispute the debt, unless this information was contained in
the initial communication or the consumer has paid the debt. In the Bureau‘s 2019 Report, 20%
of consumer debt collection complaints involved written notifications about the debt, the second
most common issue complained about by consumers.'"® Of the complaints related to written
notification, consumers reported that they did not receive enough information to verify the debt
(72%), they did not receive a notice of their right to dispute it (25%), or the notification did not
disclose that it was an attempt to collect a debt (3%).""® The numbers were generally the same
in the Bureau’s 2018 Report, with 22% of complaints involving written notification about the
debt, 72% of which involved not receiving enough information to verify the debt.

13. Mental Health Issues Plague Consumers Facing Debt Collection.

Indebtedness has a direct negative impact on psychological well-being and can lead to
depression, anger, and anxiety."® High amounts of debt are associated with higher rates of
stress and depression.'®' The relationship between indebtedness and poor mental health
remains significant even after controlling for socioeconomic status and other factors.'? Several
studies have shown that debt is a risk factor for depression,'® anxiety,'®* substance abuse,'®

"8 Consumer Fin. Prot. Bureau, Annual Report 2019: Fair Debt Collection Practices Act 16 (Mar. 2019),
available at https://files.consumerfinance.gov/f/documents/cfpb fdcpa annual-report-congress 03-

2019.pdf
"9 1d. at 17.

120 See Sabri Ben-Achour, Marketplace, How debt may take a toll on mental health (une 5, 2019),
available at https://www.marketplace.org/2019/06/05/the-other-dark-side-of-debt-psychological-wellbeing/
(discussing research of Patricia Drentea, professor at the University of Alabama at Birmingham).

12! See Kristen Kuchar, The Simple Dollar, The Emotional Effects of Debt (July 23, 2019), available at
https://www.thesimpledollar.com/the-emotional-effects-of-debt/ (citing Social Science & Medicine‘'s August
2013 study entitled The high price of debt: household financial debt and its impact on mental and physical
health by Elizabeth Sweet, Arijit Nandi, Emma K. Adam, & Thomas McDade).

122 See National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018) (citing Patricia
Drentea & John R. Reynolds, Neither a Borrower Nor a Lender Be: The Relative Importance of Debt and
SES for Mental Health Among Older Adults, 24 J. Aging & Health 673, 685 (2012) (+hdebtedness
increases symptoms of depression, anxiety, and anger, above and beyond the influences of income,
wealth, education, occupational status, employment, various controls, and earlier mental health.”), K. A.
McLaughlin et al., Home Foreclosure and Risk of Psychiatric Morbidity During the Recent Financial Crisis,
42 Psychol. Med. 1441, 1444 (2012) (—Fhe association between foreclosure and symptoms of depression
and anxiety was observed even after rigorous adjustment for sociodemographics, prior history of
psychiatric disorder, and exposure to other financial stressors, including job loss.”), and R. Jenkins et al.,
Debt, Income, and Mental Disorder in the General Population, 38 Psychol. Med. 1485, 1485 (2008) (—Fhe
more debts people had, the more likely they were to have some form of mental disorder, even after
adjustment for income and other sociodemographic variables.”)).

'23 See National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018)_(citing Patricia
Drentea & John R. Reynolds, Neither a Borrower Nor a Lender Be: The Relative Importance of Debt and
SES for Mental Health Among Older Adults, 24 J. Ageing & Health 673 (2012) (surveying 1463 adults in
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and mental disorders.'”® Twenty nine percent of people with high debt stress also report severe
anxiety."?’ The psychological burdens of carrying debt—including the fear of never being able to
pay off debt and the stress of being contacted by collectors—Ilead to feelings of hopelessness,
shame, and despair.'?® In addition, debt strains relationships and makes social support harder to
come by."? Even the children of indebted adults show impaired socioemotional development.*°

Florida and concluding that indebtedness is associated with symptoms of depression), K. A. McLaughlin
et al., Home Foreclosure and Risk of Psychiatric Morbidity During the Recent Financial Crisis, 42 Psychol.
Med. 1441 (2012) (surveying 1547 adults in Detroit and observing an association between home
foreclosure and clinical symptoms of major depression), and Craig Evan Pollack & Julia Lynch, Health
Status of People Undergoing Foreclosure in the Philadelphia Region, 99 Am. J. Public Health 1833
(2009) (studying 250 Philadelphia-area residents undergoing mortgage foreclosure and finding that
36.7% met the screening criteria for major depression)).

124 See National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018) (citing Patricia
Drentea, Age, Debt and Anxiety, 41 J. Health & Soc. Behav. 243 (2000) (surveying 1037 Ohio adults and
finding that anxiety is associated with being in default and that anxiety increases as the ratio of credit card
debt to income grows), Patricia Drentea & John R. Reynolds, Neither a Borrower Nor a Lender Be: The
Relative Importance of Debt and SES for Mental Health Among Older Adults, 24 J. Ageing & Health 673
(2012), and K. A. McLaughlin et al., Home Foreclosure and Risk of Psychiatric Morbidity During the
Recent Financial Crisis, 42 Psychol. Med. 1441 (2012)).

'2% See National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018) (citing R. Jenkins et
al., Debt, Income, and Mental Disorder in the General Population, 38 Psychol. Med. 1485, 1490 (2008)
(-Fhe more debts people had, the more likely they were to have . . . alcohol dependency and drug
dependency.”)).

126 See National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018)_(citing Elizabeth
Sweet, Arijit Nandi, Emma K. Adam, & Thomas W. McDade, The High Price of Debt: Household Financial
Debt and its Impact on Mental and Physical Health, 91 Soc. Sci. & Med. 94, 95 (2013) (-several empirical
studies have found that financial strains such as personal debt and home foreclosures are strong
predictors of depression, general psychological distress, mental disorders, suicidal ideation and
behavior”), Thomas Richardson, Peter Elliott, & Ronald Roberts, The Relationship Between Personal
Unsecured Debt and Mental and Physical Health: A Systematic Review and Meta-Analysis, 33 Clinical
Psychol. Rev. 1148, 1154 (2013) (-Odds ratios demonstrate more than a three-fold risk of a mental
disorder in those with debt, or alternatively a three-fold risk of debt in those with a mental disorder.”), and
R. Jenkins et al., Debt, Income, and Mental Disorder in the General Population, 38 Psychol. Med. 1485,
1490 (2008) (-Reople with six or more separate debts had a six-fold increase in mental disorder after
adjustment for income.”); Simon Hatcher, Debt and Deliberate Self-Poisoning, 164 British J. of Psychiatry
111 (1994) (-RPsychiatrists were more likely to diagnose mental iliness in those in debt.”)).

1?7 See Kristen Kuchar, The Simple Dollar, The Emotional Effects of Debt (July 23, 2019), available at
https://www.thesimpledollar.com/the-emotional-effects-of-debt/ (citing January 2012 study by Dr. John
Gathergood of the University of Nottingham entitled Debt and Depression: Causal Links and Social Norm
Effects on the correlation between carrying debt and any depression and anxiety associated with it).

128 See National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018) (citing Patricia
Drentea & John R. Reynolds, Neither a Borrower Nor a Lender Be: The Relative Importance of Debt and
SES for Mental Health Among Older Adults, 24 J. Aging & Health 673, 676 (2012) (+rdebtedness has
negative mental health consequences for various reasons, possibly including the perception of not being
able to get out of debt or the potential shame and anxiety resulting from defaulting on loans or declaring
personal bankruptcy”) and H. Meltzer et al., Personal Debt and Suicidal Ideation, 41 Psychol. Med. 771
(2011) (Feelings of hopelessness partially mediated the relationship between debt and suicidal
ideation.”)).

'29 See National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018)_(citing Patricia
Drentea & John R. Reynolds, Neither a Borrower Nor a Lender Be: The Relative Importance of Debt and
SES for Mental Health Among Older Adults, 24 J. Aging & Health 673, 674 (2012) (arguing that worry
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Indebtedness has also been shown to be a risk factor for suicidal ideation'' and suicide
completion.” A meta-analysis of several studies conducted in the United States, Hong Kong,
Finland, and the United Kingdom found that people who commit suicide are nearly eight times
more likely to have financial debt.'®® A study of adults in the UK found that people in debt were
twice as likely to contemplate suicide.”* Suicidal ideation is common enough that debt
collectors frequently report encountering suicidal customers. A 2017 survey of debt collection
organizations found that one in four frontline staff members reported having spoken to at least
one customer in the past year who seemed serious about committing suicide.*® A 2016 study
by the Federal Reserve Board of Atlanta found that -that individuals with better credit risk and
smaller amounts of delinquent debt have a lower probability of mortality.”'*®

There is also a stigma around debt that can make people feel ashamed or guilty."*” -Fhose who
feel the strongest sense of shame and personal failure in turn suffer the worst health

about debt leads to -externalizing behaviors, such as irritability and conflict with others, and a general
state of anger”)).

130 See National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018) (citing Lawrence M.
Berger & Jason N. Houle, Parental Debt and Children’s Socioemotional Well-Being, 137 Pediatrics 1
(2016) (-ensecured debt is negatively associated with socioemotional development, which may reflect
limited financial resources to invest in children and/or parental financial stress”)).

131 See National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018) (citing H. Meltzer et
al., Personal Debt and Suicidal Ideation, 41 Psychol. Med. 771, 776 (2011) (finding a -strong association
of debt and suicidal ideation” after controlling for various sociodemographic and lifestyle factors) and J.
Hintikka et al., Debt and Suicidal Behaviour in the Finnish General Population, 98 Acta Psychiatr. Scand.
493, 493 (1998) (-difficulties in repaying debts were found to be a factor independently associated with
suicidal ideation”)).

132 See National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018) (citing Richardson,
Peter Elliott, & Ronald Roberts, The Relationship Between Personal Unsecured Debt and Mental and
Physical Health: A Systematic Review and Meta-Analysis, 33 Clinical Psychol. Rev. 1148, 1154 (2013)
(finding that, across the four autopsy studies, 31% of suicide completers had debt, whereas only 5% of
control group individuals had debt), and Simon Hatcher, Debt and Deliberate Self-Poisoning, 164 British
J. of Psychiatry 111 (1994) (examining British hospital records, finding that 37% of self-harmers had
problem debt, and concluding that individuals with debt were -more likely to harm themselves with greater
suicidal intent and, after the episode, to report more symptoms of depression and hopelessness”)).

133 See National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018)_(citing Thomas D.
Richardson, Peter Elliott, & Ronald Roberts, The Relationship Between Personal Unsecured Debt and
Mental and Physical Health: A Systematic Review and Meta-Analysis, 33 Clinical Psychol. Rev. 1148,
1154 (2013) (pooling together several studies and concluding that suicide completers have —narly an
eight-fold risk of debt”)).

13% See National Consumer Law Center, Fair Debt Collection § 3.6.4.2 (9th ed. 2018) (citing H. Meltzer et
al., Personal Debt and Suicidal Ideation, 41 Psychol. Med. 771 (2011) (Fhose in debt were twice as likely
to think about suicide, after controlling for sociodemographic, economic, social and lifestyle factors.”)).

'35 Chris Fitch et al., Univ. of Bristol Personal Fin. Research Ctr., Vulnerability: A Guide for Debt
Collection 54 (2017).

136 | aura M. Argys, Andrew |. Friedson, & M. Melinda Pitts, Fed. Reserve Bank of Atlanta, Killer Debt: The
Impact of Debt on Mortality, Working Paper 2016—14 (Nov. 2016).

%7 See Sabri Ben-Achour, Marketplace, How debt may take a toll on mental health (June 5, 2019),
available at https://www.marketplace.org/2019/06/05/the-other-dark-side-of-debt-psychological-

wellbeing/.
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consequences.”®® That sense of shame is not generally deserved, however, as most debt is
due to basic living expenses such as food, housing, utilities, and education, and, for many
people, using a credit card is their only option to pay for necessities."* Feelings of shame and
anxiety over the debt can also perpetuate further health problems and cause a downward spiral
for consumers that is difficult to escape. Many are so overwhelmed that they go into a state of
denial or inertia about the debt and fail to open bills or bank statements, answer the phone, or
respond to legal documents.™® Feelings of anxiety and shame can also lead to problems with a
marriage, partnership, or family.’*' One partner may resent or blame the other for spending
habits that led to the debt or for not making enough money to pay the debt. '*> Arguments about
money are the top predictor of divorce and can lead to severe effects on a household’s
psychological well-being."® Abusive and harassing attempts to collect on the debt can
exacerbate this stress, anxiety, and shame that cause harm to consumers and their families.

lll. The CFPB Lacks General Authority to Exempt Debt Collectors
from or to Weaken the FDCPA'’s Statutory Protections.

The FDCPA's purpose is o eliminate abusive debt collection practices by debt collectors, to
insure that those debt collectors who refrain from using abusive debt collection practices are not
competitively disadvantaged, and to promote consistent State action to protect consumers
against debt collection abuses.”'*

The CFPB‘s source of rule writing authority in the FDCPA is 15 U.S.C. § 1692/(d), which states:

Except as provided in section 1029(a) of the Consumer Financial Protection Act of
2010, the Bureau may prescribe rules with respect to the collection of debts by debt
collectors, as defined in this subchapter.

The CFPB‘s authority is to implement the FDCPA's protections for consumers, including its
purpose of protecting consumers and competitors from debt collectors who use abusive
practices.

38 1. (quoting Elizabeth Sweet, professor of anthropology at the University of Massachusetts Boston).
139
Id.

%0 See Kristen Kuchar, The Simple Dollar, The Emotional Effects of Debt (July 23, 2019), available at
https://www.thesimpledollar.com/the-emotional-effects-of-debt/.

1 See id.
142 Id

143 Id.(citing Sonya Britt, assistant professor of family studies at Kansas State University and The Royal
College of Psychiatrists, whose study, published in 2013, revealed that early financial arguments are a
predictor of divorce; study is available at https://phys.org/news/2013-07-reveals-early-financial-
arguments-predictor.html).

%15 U.S.C. § 1692(e).

%% Section 1029(a) of the Consumer Financial Protection Act of 2010 (Title X of the Dodd-Frank Wall
Street Reform and Consumer Protection Act), 12 U.S.C. § 5519(a), limits the CFPB's authority over
certain motor vehicle dealers. It does not limit the CFPB's authority over third-party debt collectors
collecting auto loan debt.
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Notably, the language -may prescribe rules with respect to the collection of debts by debt
collectors” does not grant the CFPB the authority to grant debt collectors exemptions,
adjustments, or differentiations from particular statutory provisions. In the Truth in Lending Act
and other statutes, by contrast, Congress explicitly gave the CFPB authority to implement
regulations that -eontain such classifications, differentiations, or other provisions, and may
provide for such adjustments and exceptions for any class of transactions as in the judgment of
the Bureau are necessary or proper to effectuate the purposes of this subchapter, to prevent
circumvention or evasion thereof, or to facilitate compliance therewith.”*

The only exemption authority in the FDCPA is in 15 U.S.C. § 16920, which specifically instructs
the Bureau to issue regulations that:

exempt from the requirements of this subchapter any class of debt collection practices
within any State if the Bureau determines that under the law of that State that class of
debt collection practices is subject to requirements substantially similar to those imposed
by this subchapter, and that there is adequate provision for enforcement.

In addition, the E-SIGN Act has narrowly circumscribed statutory exemptions that we discuss in
more detail in § 13.1.3 of our comments.

As discussed throughout these comments, in many places the proposed rule exempts collectors
from, or modifies and weakens, the FDCPA's protections. The CFPB does not have that
authority, and to the extent it purports to relieve debt collectors of their obligation to comply with
the statute, the rule is not in accordance with law.

IV. Comments on Specific Proposals

1. Introduction

The previous sections of these comments addressed general matters: a summary of our
comments as a whole, background on the FDCPA and the persistent problems with unfair,
deceptive, and abusive debt collection, and the limits of the CFPB's statutory authority. The
sections that follow address the fifteen proposed rules one by one, along with the proposed
comments that relate to each rule. The final section addresses the Bureau's proposed
Introduction to the Official Interpretations.

%6 15 U.S.C. § 1604(a). See also 15 U.S.C. § 1691b(a) (-Fhe Bureau shall prescribe regulations to carry
out the purposes of [the Equal Credit Opportunity Act]. These regulations may contain but are not limited
to such classifications, differentiation, or other provision, and may provide for such adjustments and
exceptions for any class of transactions, as in the judgment of the Bureau are necessary or proper to
effectuate the purposes of this subchapter, to prevent circumvention or evasion thereof, or to facilitate or
substantiate compliance therewith.”); 15 U.S.C. § 1693b(c) (-Regulations prescribed [under the Electronic
Fund Transfer Act] may contain such classifications, differentiations, or other provisions, and may provide
for such adjustments and exceptions for any class of electronic fund transfers or remittance transfers, as
in the judgment of the Bureau are necessary or proper to effectuate the purposes of this subchapter, to
prevent circumvention or evasion thereof, or to facilitate compliance therewith.”).
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2. §1006.1 Authority, purpose, and coverage

2.1 §1006.1(a): Authority

Section 1006.1(a) of the proposed rule lists the statutes on which the CFPB is relying for
authority to promulgate the rule: the Fair Debt Collection Practices Act (FDCPA), the Dodd-
Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank), and the Electronic
Signatures in Global and National Commerce Act (E-SIGN). As discussed in Section lll, supra,
and throughout these comments, many aspects of the proposed rule go beyond the authority
provided by these statutes.

2.2 §1006.1(b): Purpose

The FDCPA was enacted in response to -abundant evidence of the use of abusive, deceptive,
and unfair practices by many debt collectors”*’ where Congress found existing laws inadequate
to protect consumers.'*® The FDCPA contains a statement outlining the purposes of the
FDCPA,'® and the CFPB has adopted a slightly modified version of that as the first sentence of
this section discussing the purpose of the proposed rule. Congress also clearly identified
-tavasions of individual privacy” as a harm that the FDCPA was intended to address in §
1692(a) and, indeed, did address in numerous sections of the statute.'®

Consistent with the CFPB'‘s Dodd-Frank authority under 12 U.S.C. § 5532, the purpose section
then discusses ensuring that -eertain features of debt collection are disclosed fully, accurately,
and effectively to consumers in a manner that permits consumers to understand the costs,
benefits, and risks associated with debt collection.” Consistent with the CFPB‘s Dodd-Frank
authority under 12 U.S.C. §§ 5512 and 5514, the purpose section also discusses the purpose of
its record retention requirements as enabling the Bureau -+te administer and carry out the
purposes of the FDCPA and the Dodd-Frank Act.”

"“15U.8.C. § 1692(a). See also S. Rep. No. 382, 95th Cong., 1st Sess. 1, reprinted in 1977
U.S.C.C.A.N. 1695 (-eommittee has found that debt collection abuse by third party debt collectors is a
widespread and serious national problem”).

8 15 U.S.C. § 1692(b). See also S. Rep. No. 382, 95th Cong., 1st Sess. 1, reprinted in 1977
U.S.C.C.A.N. 1695 (HFDCPA's] purpose is to protect consumers from a host of unfair, harassing, and
deceptive debt collection practices without imposing unnecessary restrictions on ethical debt collectors”).

" 45U.8.C. § 1692(e) (- is the purpose of this subchapter to eliminate abusive debt collection practices
by debt collectors, to insure that those debt collectors who refrain from using abusive debt collection
practices are not competitively disadvantaged, and to promote consistent State action to protect
consumers against debt collection abuses.”).

190 See, e.g., 15 U.S.C. §§ 1692b, 1692c(b), 1692d(3), 1692d(4), 1692f(7), 1692f(8). See also S. Rep. No.
382, 95th Cong., 1st Sess. 1, reprinted in 1977 U.S.C.C.A.N. 1695 (-4n addition, this legislation adopts an
extremely important protection recommended by the National Commission on Consumer Finance...: it
prohibits disclosing the consumer’s personal affairs to third persons...Such contacts are not legitimate
collection practices and result in serious invasions of privacy...”); 122 Cong. Rec. H7, 308 (daily ed. July
19, 1976) (remarks of Rep. Annunzio on H.R. 13720) (—Fhe bill's controls on communication are quite
reasonable and strike a fair balance between the debt collector's need to contact and the consumer's
right to privacy and right to be free from harassment.”).
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2.3 §1006.1(c): Coverage

Proposed § 1006.1(c) identifies four sections,’’ whose contents are discussed in more detail
below, which are issued under the CFPB'‘s Dodd-Frank authority. The Bureau is proposing that
a parallel prohibition be adopted under the Bureau‘s FDCPA authority in only two of these four
sections.’™ As a result, the requirements in the remaining two sections'*® will apply only to
covered debt collectors that are collecting consumer financial product or service debt. This
means that these requirements will not apply to some consumer debts (e.g., medical debts),
and that even where the requirements do apply, violations will not be actionable under the
FDCPA's private right of action. The Bureau does not explain why only two of the sections
issued under Dodd-Frank authority have parallel sections issued under FDCPA authority.

The Bureau should issue the remaining two provisions under both statutes to avoid confusion
and to better protect consumers. Issuing these provisions under both Dodd-Frank and FDCPA
authority would eliminate concerns about their inapplicability to certain types of debts and about
the lack of a private right of action.

Recommendation: The Bureau should issue §§ 1006.34(c)(2)(iv) and (3)(iv)
under both its Dodd-Frank authority and the FDCPA to avoid confusion and to
better protection consumers.

'*! These sections are:

o §1006.14(b)(1)(ii): ddentification and prevention of Dodd-Frank Act unfair act or practice. With
respect to a debt collector who is collecting a consumer financial product or service debt, as
defined in § 1006.2(f), it is an unfair act or practice under section 1031 of the Dodd-Frank Act to
place telephone calls or engage any person in telephone conversation repeatedly or continuously
in connection with the collection of such debt, such that the natural consequence is to harass,
oppress, or abuse any person at the called number. To prevent this unfair act or practice, such a
debt collector must not exceed the frequency limits in paragraph (b)(2) of this section.”

o §1006.30(b)(1)(ii): ddentification of Dodd-Frank Act unfair act or practice. With respect to a debt
collector who is collecting a consumer financial product or service debt, as defined in § 1006.2(f),
it is an unfair act or practice under section 1031 of the Dodd-Frank Act to sell, transfer, or place
for collection a debt described in paragraph (b)(1)(i) of this section.”

o §1006.34(c)(2)(iv): ¥ the debt collector is collecting consumer financial product or service debt
as defined in § 1006.2(f), the name of the creditor to whom the debt was owed on the itemization
date.”

o §1006.34(c)(3)(iv): + the debt collector is collecting consumer financial product or service debt
as defined in § 1006.2(f), a statement that informs the consumer that additional information
regarding consumer protections in debt collection is available on the Bureau'‘s website at
https://www.consumerfinance.gov.”

%2 These two sections are: § 1006.14(b)(1)(ii), which is proposed pursuant to the Bureau's Dodd-Frank
authority and is paralleled by § 1006.14(b)(1)(i), which is proposed pursuant to its FDCPA authority; and §
1006.30(b)(1)(ii), which is proposed pursuant to the Bureau‘s Dodd-Frank authority and is paralleled by §
1006.30(b)(1)(i), which is proposed pursuant to its FDCPA authority.

'53 These two sections are §§ 1006.34(c)(2)(iv) and 1006.34(c)(3)(iv).
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3. §1006.2 Definitions

Proposed § 1006.2 sets forth various definitions. This section discusses six of the proposed
definitions.

3.1 §1006.2(b): Attempt to communicate

The CFPB has proposed the creation of a new definition for -attempt to communicate,” a phrase
that that is not found in the FDCPA.

The proposed definition explicitly includes limited-content messages as defined by § 1006.2(j).
As discussed in our comments in § 3.6, infra, regarding limited-content messages, we object to
the Bureau'‘s creation of this category of messages and its proposal to exempt them from critical
FDCPA protections. Nonetheless, we agree that a message that meets the proposed definition
of a limited-content message is, at a minimum, an attempt to communicate. Categorizing these
messages as -attempts to communicate” and prohibiting certain conduct when a debt collector
communicates or attempts to communicate (e.g., § 1006.6(b)) results in preserving some of the
FDCPA protections that should apply to these messages. In our comments in § 3.6.1, infra, we
note additional sections in the proposed rule that should apply to attempts to communicate as
well as communications (e.g., § 1006.22(f)(1)).

3.2 §1006.2(d): Communicate or communication

Proposed § 1006.2(d) is a definition of -eommunicate or communication.” The first sentence of
the definition reads, 4e]Jommunicate or communication means the conveying of information
regarding a debt directly or indirectly to any person through any medium.” This language tracks
the statutory definition of -eommunicate” in 15 U.S.C. § 1692a(2) of the FDCPA. However, the
Bureau is proposing to add a second sentence to the definition:

A debt collector does not convey information regarding a debt directly or indirectly to any
person if the debt collector provides only a limited-content message, as defined in
paragraph (j) of this section.

The proposed exemption created by this new sentence fundamentally contradicts the broad
definition of communication in 15 U.S.C. § 1692a(2), which includes -the conveying of
information regarding a debt directly or indirectly.”*** Additionally, because certain requirements
of the proposed regulation only apply to -eommunications” and not -attempted communications”
(e.g., §1 006.6(d), prohibiting third-party disclosures, and § 1006.22(f)(1), prohibiting
communication by postcard), exempting certain types of debt collector contacts from coverage
under the definition of communications also limits the scope of consumer protections. As
discussed more fully in § 3.6.2.1, infra, creating these exemptions is beyond the Bureau's
authority. The Bureau should eliminate this new sentence from the definition.

%15 U.S.C. § 1692a(2) (emphasis added). See also National Consumer Law Center, Fair Debt
Collection § 4.6.4 (9th ed. 2018) (discussing court interpretation of the term -sommunication”).
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Proposed Comment 2(d)-1 provides a broad interpretation of the phrase -any medium” in the
definition of communication, which recognizes that collection communications (or attempted
communications) may come from a variety of communication channels.

Recommendation: The Bureau should delete the second sentence from the
proposed definition of “communication.”

3.3 §1006.2(e): Consumer

3.3.1 Introduction

Proposed § 1006.2(e) would add the clause -whether living or deceased” to the definition of
-eonsumer” in 15 U.S.C. § 1692a(3), so that -eonsumer” would -mean[] any natural person,
whether living or deceased, obligated...to pay any debt.” This portion of the comments focuses
on this change. Our comments regarding § 1006.6(a) in § 4.1, infra, discuss the proposed
changes to the separate definition of consumer for purposes of proposed §§ 1006.6 and
1006.14(h). That discussion also addresses the particularly harmful effect on decedent debt of
the proposed addition of -whether living or deceased” to the general definition of -eonsumer.”

3.3.2 Expanding the definition of “consumer” to be applicable for the entire
regulation is confusing and overly broad.

The word -eonsumer” appears over 200 times in the proposed regulation. While the addition of
the clause -whether living or deceased” to the definition of -eonsumer” may provide helpful
clarification in limited areas of the proposed regulation, applying it to the term -eonsumer”
throughout is overly broad and will result in substantial confusion.

There are many areas where it would not make sense to define -eonsumer” to include a
deceased person. These include provisions governing debt collectors' communications with
consumers under § 1006.6. For example, a debt collector cannot communicate with a deceased
person at all, let alone by engaging in such communications at times -iaconvenient” for the
deceased under § 1006.6(b)(1). Nor does a deceased person have legal representation or a
place of employment under § 1006.6(b)(2) and (3). Defining a deceased person as a consumer
for the entirety of the proposed rule would also be harmful to consumers facing collection of
decedent debt, as discussed in our comments regarding Proposed § 1006.6(a) in § 4.1, infra.

3.3.3 Expanding the definition for the entire statute is unnecessary and is not
supported by the authority the Bureau cites.

The Bureau posits that expanding the definition of -eonsumer” to include deceased consumers
is necessary to clarify who should receive various notices regarding decedent debt. But there is
already sufficient clarification as to whom debt collectors may contact to collect a deceased
debt. The plain language of both § 1692c(d) of the FDCPA and Proposed § 1006.6(a)(4) make it
clear that communications can be directed to the executor or administrator of the estate of a
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deceased consumer. Proposed Comment 6(a)(4)-1 would clarify (and expand) these terms."®®
Under Proposed § 1006.6(a)(5), a consumer would also include a -eonfirmed successor in
interest.” And, as discussed in §§ 11.1.2 and 12.1.2, infra, the Bureau also proposes clarification
in Comments 1006.34(a)(1)-1 and 1006.38-1 that a person who is authorized to act on behalf of
the deceased consumer's estate operates as the consumer for purposes of Proposed §§
1006.34(a)(1) and 1006.38 regarding validation notices and disputes. These existing and
proposed provisions (some of which are themselves overbroad, as discussed in our comments
regarding § 1006.6(a) in § 4.1, infra), render superfluous the proposed change to the definition
of -eonsumer” in § 1006.2(e).

The Bureau states that the additional -whether living or deceased” language is -eonsistent with
a modern trend in the law that favors recognizing, as a default, the continued existence of a
natural person after death.”’*® But as authority for this proposition the Bureau cites only to
statutes and court rules that deal with whether a cause of action for or against a person survives
the person’s death.”” This is an entirely separate question from the question of whether
-eonsumer” is defined to include a deceased individual, and depends on factors such as
whether the statute under which the claim is brought is remedial or penal. Moreover, when a
cause of action survives a litigant's death, statutes and court rules typically require some other
party, such as the executor or administrator of the decedent's estate, to be substituted for the
deceased litigant."*® Treating a deceased person as still being a -sonsumer” would run counter
to the standard treatment of causes of action that survive a litigant's death, as it would imply that
no substitution is necessary and that the deceased party is to continue to direct the litigation.

If the Bureau's goal is to clarify whether claims by the consumer against the debt collector
pursuant to the proposed rules survive the death of the consumer, adding -whether living or
deceased” to the definition of consumer does not accomplish that purpose. The civil liability
provision of the FDCPA does not even use the term -eonsumer” but, rather, allows any -person”
to bring a claim of liability against a debt collector.®

3.3.4 Expanding the definition is useful in limited sections.

There are limited areas of the regulation that would benefit from having the definition of
-eonsumer” clarified to include a person -whether living or deceased” to prevent abuse or
misrepresentations. For example, the prohibition on publishing a list of -eonsumers who

%% As discussed in our comments at § 4.1, infra, the Bureau's proposal would expand them too much.
1% 84 Fed. Reg. at 23,288.
" Id. at 23,288 n.153.

%8 See, e.g., Fed. R. Civ. P. 25(a)(1) (if a party dies and the claim is not extinguished, any party may
move for substitution; if such a motion is not made within 90 days after service of a statement noting the
death, the action must be dismissed); Fla. R. Civ. P. 1.260 (same); Tex. R. Civ. P. 151 (4 the plaintiff
dies, the heirs, or the administrator or executor of such decedent may appear and upon suggestion of
such death being entered of record in open court, may be made plaintiff, and the suit shall proceed in his
or their name. If no such appearance and suggestion be made within a reasonable time after the death of
the plaintiff, the clerk upon the application of defendant, his agent or attorney, shall issue a scire facias for
the heirs or the administrator or executor of such decedent, requiring him to appear and prosecute such
suit. After service of such scire facias, should such heir or administrator or executor fail to enter
appearance within the time provided, the defendant may have the suit dismissed.”).

%9 15 U.S.C. § 1692k(a).
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allegedly refuse to pay debts”'® should also prohibit the publication of a list of names of

deceased consumers who allegedly owe debts. As another example, the false representation
that -the consumer committed any crime or other conduct in order to disgrace the consumer”'®"'
should prohibit a debt collector from falsely representing, in an effort to coerce payment on a
debt, that a deceased consumer had committed a crime. Instead of adopting a global definition
of -eonsumer” to include deceased individuals, the CFPB should simply draft comments that
clarify that the prohibitions found in §§ 1006.14(e) and 1006.18(b)(iv) apply to deceased
consumers. The CFPB has already successfully taken this approach in Proposed Comments
34(a)(1)-1 and 38-1, which address validation notices and disputes.

Recommendation:

e The Bureau should not amend the definition of “consumer” in § 1006.2(e)
to include “whether living or deceased.”

e Rather than amending the definition globally, the CFPB should comment
on narrow portions of the proposed regulation to clarify that they apply to
deceased consumers.

3.4 §1006.2(h): Debt
The CFPB proposes to amend the definition of -debt” in 15 U.S.C. § 1692a(5) to read:

Debt, except for the purpose of paragraph (f) of this section, means any obligation or
alleged obligation of a consumer to pay money arising out of a transaction in which the
money, property, insurance, or services that are the subject of the transaction are
primarily for personal, family, or household purposes, whether or not the obligation has
been reduced to judgment. For the purpose of paragraph (f) of this section, debt means
debt as that term is used in the Dodd-Frank Act.

This proposed definition includes confusing language. The CFPB should delete the clause
-except for the purpose of paragraph (f) of this section” and replace the current last sentence
with:

For purposes of §§ 1006.14(b)(1)(ii), 1006.34(c)(2)(iv), and (3)(iv) and 1006.30(b)(1)(ii)
only, -debt” means -eonsumer financial product or service debt” as defined in paragraph

(f).

This alternate last sentence will be an improvement on the current last sentence, which refers to
the definition of debt -as that term is used in the Dodd-Frank Act.” The Dodd-Frank Act does not
contain a definition of -debt” at 12 U.S.C. § 5481, and we are unaware of anywhere else in the
Act that defines the term.

190 415 U.S.C. § 1692d(3).
%115 U.S.C. § 1692¢(7).
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Recommendation:

e The Bureau should delete the clause “except for the purpose of
paragraph (f) of this section” in Proposed § 1006.2(h) and replace the
current last sentence with:

For purposes of §§ 1006.14(b)(1)(ii), 1006.34(c)(2)(iv), and (3)(iv) and
1006.30(b)(1)(ii) only, “debt” means “consumer financial product or
service debt” as defined in paragraph (f).

3.5 §1006.2(i): Debt collector

Proposed § 1006.2(i) is a definition of the term -debt collector” that generally restates the
statutory definition from 15 U.S.C. § 1692a(6).

In its discussion of this section, the CFPB noted that the Supreme Court's decision in Henson v.
Santander Consumer USA Inc.'®? only addressed -whether, by using its own name to collect
debts that it had purchased, a debt buyer met the regularly collects’ prong of the introductory
language in FDCPA section 803(6).” ** The CFPB rightly noted that the Supreme Court
expressly declined to address the other two ways that a debt buyer would qualify as a debt
collector under FDCPA section 803(6): (1) by meeting the +egularly collects” prong by regularly
collecting or attempting to collect debts owned by others, in addition to collecting debts that it
purchased and owned:; or (2) by meeting the —principal purpose” prong of the definition.'®*

The CFPB then noted that it would be entirely consistent with the Court's holding in Henson to
include, as part of the definition of -debt collector,” a debt buyer collecting debts that it
purchased and owned -f the debt buyer either met the —principal purpose” prong of the definition
or regularly collected or attempted to collect debts owned by others, in addition to collecting
debts that it purchased and owned.'®

This clarification of the ways that debt buyers are considered debt collectors under the FDCPA
is helpful to both consumers and the collection industry because it provides clarity on a complex
issue. We recommend that the CFPB explicitly adopt that analysis and issue a comment stating
that:

The definition of -debt collector” in § 1006.2(i) includes a debt buyer who regularly
collects or attempts to collect debts owned by others in addition to collecting debts that it
purchased and owns, or has a -principal purpose” of debt collection, even if the debt
buyer retains others to collect on its behalf.

'%2 Henson v. Santander Consumer USA Inc., 137 S. Ct. 1718, 198 L. Ed. 2d. 177 (2017).
'%% 84 Fed. Reg. at 23,289.

'* Henson, 137 S. Ct. at 1721. The CFPB noted that the Court had not identified these questions as
being presented when it granted certiorari. /d.

16% 84 Fed. Reg. at 23,289 (May 21, 2019) (citing Barbato v. Greystone Alliance, L.L.C., 916 F.3d 260 (3d
Cir. 2019) as holding that a debt buyer whose principal purpose was debt collection was an FDCPA-
covered debt collector even though the debt buyer outsourced its collection activities to third parties).
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3.6 §1006.2(j): Limited-content message

3.6.1 Overview

The CFPB proposes to create a definition for 4imited-content messages.” As discussed in § 3.1,
supra, such a message would be defined as an -attempted communication” under Proposed §
1006.2(b) but not a -eommunication” under § 1006.2(d) of the proposed regulations. As a result,
these messages would be exempt from the many consumer protection provisions in the
proposed regulations that apply only to -eommunications” and not to attempted
communications:

e the prohibition on communications with third parties - § 1006.6(d)(1);

¢ the limits placed on debt collector communications with third parties in order to obtain
the consumer’s location information - § 1006.10(b);

e the requirement that a debt collector disclose in the initial communication with a
consumer that it is a debt collector attempting to collect a debt and that any information
obtained will be used for that purpose and to disclose in subsequent communications
that the communication is from a debt collector - § 1006.18(e)(1) & (2);

¢ the ban on communicating with consumers by postcard regarding a debt - §
1006.22(f)(1); and

¢ the requirement to send a validation notice within five days of the initial communication
with the consumer - § 1006.22(a)(1)(i).

We oppose the creation of a category of limited-content messages to which these important
FDCPA protections would not apply. These messages are -eommunications” within the meaning
of the FDCPA, and the CFPB does not have the authority to exempt them from the statute’s
protections governing communications. The messages will violate consumers' privacy, deceive
consumers, and deprive consumers of information that Congress mandated, and could lead to
harassment of third parties as well. We discuss our numerous concerns below.

While we strongly oppose exempting these messages from the FDCPA's protections, we also
offer some suggestions to mitigate the harm of the proposed exemption should the CFPB
decline to withdraw it.

3.6.2 The proposed limited-content message rule should be withdrawn because it is
arbitrary and capricious, beyond the CFPB’s authority, and would allow abusive
practices.

3.6.2.1 Exempting limited-content messages from the definition of “communication”
would conflict with the FDCPA’s definition and its use of that term, and is beyond
the CFPB’s authority.

In § 1006.2(d), the CFPB proposes to define -eommunication” to exempt limited-content
messages. As defined in § 1006.2(j), a limited-content message is one that states the
consumer‘s name, a request to reply to the message, the name or names of one or more
natural persons to reply to, the telephone number for replies, and, if the communication is
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electronic, an opt-out notice. It may also include a salutation, the date and time of the message,
a -generic statement that the message relates to an account,” and suggested dates and times
for the consumer to respond, but nothing else.

In Comment 2j-2, the CFPB provides two examples of permissible limited-content messages.
The first includes only the required content:

—Fhis is Robin Smith calling for Sam Jones. Sam, please contact me at 1-800-555-1212.”

The second example includes all of the optional content, most notably the permitted -generic

statement that the message relates to an account”'®:

-Hi, this message is for Sam Jones. Sam, this is Robin Smith. I'm calling to discuss an
account. Itis 4:15 p.m. on Wednesday, September 1. You can reach me or, Jordan
Johnson, at 1-800-555-1212 today until 6:00 p.m. eastern, or weekdays from 8:00 a.m.
to 6:00 p.m. eastern.”

Under the FDCPA, the definition of "communication" in 15 U.S.C. § 1692a(2) is "the conveying
of information regarding a debt directly or indirectly to any person through any medium." The
CFPB premises its proposed exemption of these messages from the definition of
-eommunication” on the theory that they will not convey information about a debt, and that they
can thus be excluded from the definition of -communication” and the associated requirements
for communications. This premise is incorrect. Courts have found that messages similar to
those that would be allowed here either violated the FDCPA or that the plaintiff who brought the
case stated a claim for a violation. For example:

e Edwards v. Niagara Credit Solutions, Inc., 584 F.3d 1350, 1351, 1353-54 (11th Cir.
2009) (affirming judgment against collector that left message on consumer‘s answering
machine stating —Fhis is an important message for Edwards Brenda. Please return this
message at 1-800-381-0416, between the hours of 8 a.m. and 9 p.m. eastern standard
time. It is important that you reach our office”; concluding, at 1353 n.3, that this was a
-subsequent communication” within the meaning of §1692e(11)).

e Thorne v. Accounts Receivable Mgmt., Inc., 2012 WL 3108662, at *2, 9 (S.D. Fla. July
24, 2012) (message stating —Fhis message is being left during business hours for Thorne
Tiffany N. Please return ou[r] call at 888-548—-8829 between the hours of 8 a.m. and 9
p.m. Monday [through] Thursday, Friday 8 a.m. until 5 p.m., Saturday 8 a.m. until 12
noon. Thank you.” is an -actionable _canmunication‘ under the FDCPA” because -the
message conveyed information =r@§rding a debt’ directly or indirectly to Thorne”).

e Pisarzv. GC Servs. L.P., 2017 WL 1102636, at *1, 10 (D.N.J. Mar. 24, 2017) (denying
motion to dismiss claim against collector that left message stating -ftJhis message is for
Danielle Pisarz, my name is Al Lease. Please return my call at your earliest convenience
at 877-551-9781. Use your reference number 104338. Our hours are 11:00 am to 10:00
pm.”; rejecting collector's argument that this was not a -eommunication” under §
1692¢(11)).

1% proposed § 1006.2(j)(2)(iii).
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e Winehouse v. GC Servs. L.P., 2017 WL 2455075, at *1, 3 (E.D.N.Y. June 6, 2017)
(denying motion to dismiss § 1692e(11) claim against collector that left message on
consumer's answering machine stating -Shifra Winehouse, my name is Joy Gallop. |
would appreciate you returning my call. You can reach me at 877-710-8001. Thank
you.”; finding that While the message did not reference the debt, it remained, at its core,
a communication prompted by Winehouse's debt and concerned with that debt's
satisfaction.”).

These decisions directly address the question whether messages that meet the Bureau's
proposed definition of limited-content messages are -scommunications.” '*” Yet the Bureau has
failed to analyze them. In its discussion,'®® it cites only two of them, and its analysis consists of
merely characterizing the decisions on the issue as -eonflicting.”

Several Circuits have found voicemail and similar messages not to fall within the definition of
-eommunication,” but the messages in those cases all contained less information than the
proposed limited-content message rule would allow. Marx v. General Revenue Corp.’®, holds
that a fax that was sent to a consumer‘s employer, containing the sender‘s name, address,
phone number, and logo, stating an D" number, and asking the recipient to verify the
consumer‘s employment, was not a communication. The court stressed that the form did not
use the word -account.” Since the proposed rule would allow an explicit statement that the
message relates to an account, Marx does not support its compliance with the statute, but in
fact suggests the contrary. Brown v. Van Ru Credit Corp.”’, finds that a message asking an
employer to call back was not a communication as defined by the FDCPA, but, again, the
message did not use the word -account” or indicate that it was about an account. Similarly, the
message found not to be a communication by the recent decision in Lavallee v. Med-1
Solutions, L.L.C."™, also did not use the word -account,” so also does not support the Bureau's
proposed exclusion of these messages from the definition.

'°” See also Hultman v. Professional Choice Recovery, 2017 WL 2963869 (D. Neb. June 9, 2017)
(granting summary judgment for consumer on § 1692¢(11) claim; message stating -Hey, this is Sarah,
just trying to get a current number for Chad Hultman. If you could give me a call back at (402) 476-8021
and let me know if this is or isn‘t a good number for Chad I‘d appreciate it.” is communication); Mark v.
J.C. Christensen & Assocs., Inc., 2009 WL 2407700 (D. Minn. Aug. 4, 2009) (denying defendant’'s motion
for judgment on the pleadings on § 1692e(11) claim; message stating —Hi Cindy, this is Eva, can you call
me quick when you get this message. My office number is 866—-565—1399.” is communication as defined
by FDCPA); Inman v. NCO Fin. Sys., Inc., 2009 WL 3415281 (E.D. Pa. Oct. 21, 2009) (granting summary
judgment for debtor; message stating —Fhis message is for Thomas Inman. Please call us back today at
toll-free, 1-800-350-2457. When calling back, the Reference ID is EL9170. Once again, this number is
toll-free 1-800-350—-2457. Thank you. Goodbye.” is communication); Hosseinzadeh v. M.R.S. Assocs.,
Inc., 387 F. Supp. 2d 1104 (C.D. Cal. 2005) (denying motion to dismiss § 1692e(11) claim; messages
were communications where they stated —Fhis message is for Ashraf. Ashraf, my name is Clarence Davis.
| have some very important information to discuss with you. | have to make a decision about a situation
that concerns you. | am going to make this decision with our [sic] without your input. Contact my office
right away at 877-647-5945, Extension 3619. Failure to return my call will result in a decision-making
process that you will not be a part of.”).

'%8 84 Fed. Reg. at 23,290.

199 688 F.3d 1174 (10th Cir. 2011).
170804 F.3d 740 (6th Cir. 2015).
71932 F.3d 1049 (7th Cir. 2019).
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The Bureau's discussion of the rule refers to several decisions interpreting the definition of
communication as applied to voicemail and similar messages,’’? but merely characterizes them
as -eonflicting.” The Bureau has completely failed to analyze these decisions, which would give
it important guidance as to whether its proposed rule is inconsistent with the FDCPA. Nor does
the Bureau cite any consumer testing it has done or plans to do regarding whether the proposed
limited-content messages would convey information about the debt to third parties.

Congress's treatment of calls seeking location information makes clear that a conversation can
be a -ecommunication” even if its content is limited. Section 1692b states that falny debt
collector communicating with any person” for the purpose of seeking location information must
-identify himself, state that he is confirming or correcting location information concerning the
consumer, and, only if expressly requested, identify his employer.”'” That these calls are
communications is confirmed by § 1692c(b), which governs -Gommunication with third parties,”
and which also specifically exempts these location information calls from a general prohibition
on third-party disclosures. The fact that the FDCPA characterizes a contact that conveys such
limited information as a communication makes it clear that a dimited-content” contact also
meets the definition. Indeed, a Himited-content” contact as defined by Proposed § 1006.2(j) can
state that it relates to an account, so conveys more information regarding the debt than contacts
that are treated as communications by § 1692b. Thus, Congress clearly understood that a
contact was a -eommunication” even if, like the proposed limited-content messages, the
information is limited.

It is also plain from the statutory definition itself that these limited-content messages are
communications. The statute defines a communication as one that -directly or indirectly”
conveys information regarding a debt."* The proposed exemption impermissibly ignores the
word —ndirectly.” Limited-content messages will, at a minimum, indirectly disclose information
about a debt.

Limited-content messages from debt collectors will be clearly recognizable to third parties as
collection communications because, unlike other businesses, debt collectors will not identify the
name of the business or their purpose in calling in their message. Relatives, neighbors, and
employers will have no trouble recognizing that cryptic messages that fall into the limited-
content pattern are about debts. This is so even if the message does not include the optional
reference to -an account.”

In addition, the CFPB has entirely failed to address the likelihood that third parties who receive
limited-content calls will ask questions of the caller—for example, what the call is about or on
whose behalf it has been placed. The CFPB has not proposed any method for debt collectors
to deal with such questions without indirectly conveying that the call is about a debt or adding
content beyond the required and optional content specified in the regulation. The collector’s
refusal to answer questions, and evasive answers that use content not in the scripted message,
can all convey that this is not a personal message from a friend or acquaintance, or a normal
business matter such as a call from a medical office but, instead, a debt collector. The same is
true if the collector strictly repeats the original message in a stilted manner or hangs up when
getting questions.

'72 See 84 Fed. Reg. at 23,290.
'3 15 U.S.C. § 1692b (emphasis added).
74 15 U.S.C. § 1692a(2) (emphasis added).
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Congress recognized the awkwardness of not responding when a third party, contacted for
location information, asks who the person‘s employer is by authorizing a response but only in
that situation."”® Though we would oppose allowing debt collectors to answer that question
when leaving a limited-content message, refusal to do so also conveys information.

Beyond the mere fact of a cryptic message, the rule's proposal to allow collectors the option of
including a -generic statement that the message relates to an account,” without saying more,
will especially tip off the called party that the call is from a debt collector. Again, where the
collector, if asked, refuses to identify what kind of account is involved, it will confirm the
impression that the message is about a debt. Allowing this reference to an account will serve to
make limited-content messages even more easily recognizable as debt collection messages.
Collectors are likely to take advantage of the option to refer to an account for that very reason—
to embarrass the consumer into paying the debt.

Even today, people are likely to know that messages like these are from debt collectors. Once
these limited-content messages become widespread, especially if collectors repeatedly use the
exact authorized language, contacted parties will know perfectly well that they relate to debt
collection, contrary to the Bureau's unsupported assertion.'”® Co-workers who hear these
messages on voicemail, friends who see the text pop up on a buddy‘s phone, and family
members who receive messages for the consumer, will recognize these as debt collection
messages. These third-party disclosures will lead to violations of consumer privacy and will
serve as an ideal tool for collectors to embarrass and harass the debtor.

The judgment that these messages do not indirectly convey information about a debt, or that
they are not -eommunications” as defined and understood by Congress, is arbitrary and
capricious. The CFPB has not engaged in any kind of consumer testing to determine what types
of messages convey information about a debt -indirectly” and what types do not. As a result, it
has no rational basis for determining that a message referencing an -account” is permissible
and will not convey debt information while another word is not. Nor does it have a rational basis
for assuming that people will not understand that debt collectors are calling when they want to
leave messages but refuse to disclose their company or purpose in calling.

As discussed in § Ill of our discussion, supra, the CFPB lacks authority to create exemptions
from the FDCPA or to undermine its protections. Yet this is exactly what the CFPB seeks to do
in the proposed rule regarding limited-content messages. Defining -eommunication” to exclude
limited-content messages would create an exemption from the definition that the CFPB does not
have authority to create.

3.6.2.2 The CFPB’s proposed treatment of limited-content messages would authorize
violations of several provisions of the FDCPA, exceeding the CFPB’s authority.

3.6.2.2.1 Overview

As discussed in the preceding section, defining -eommunication” to exclude limited-content
messages is beyond the CFPB's authority because these messages meet the statutory

7% 15 U.S.C. § 1692b(1).
'76 84 Fed. Reg. at 23,292.
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definition of -eommunication,” and the CFPB lacks exemption authority. In addition, the
consequences of excluding these messages from the definition of -eommunication” would
conflict with the statute in a number of ways. The treatment of these limited-content messages
under the proposed rule would violate the FDCPA's restrictions on communications with third
parties, calls without meaningful disclosure of the caller's identity, the use of postcards to
communicate about a debt, and the requirement that a validation notice be sent within five days
after the initial communication. The CFPB lacks authority to create exemptions from or override
any of these prohibitions.

3.6.2.2.2 Limited-content messages left with third parties or sent by postcard
would violate consumers’ privacy in violation of the FDCPA.

Under the FDCPA, 15 U.S.C. § 1692¢(b) prohibits collectors from contacting third parties except
to obtain location information as specified in 15 U.S.C. § 1692b. This prohibition is central to
the FDCPA. When Congress enacted the FDCPA, it repeatedly emphasized its concern with
the abusive nature of third-party collection contacts, terming its prohibition of them -extremely
important.”'”” Section 1692b provides a very narrowly crafted exception that can be used only
to obtain location information when the debt collector cannot locate the consumer. In short,
Congress specified only one strictly limited form of communication with third parties. Yet the
proposed rule would allow limited-content messages instructing the consumer to call the
collector to be left with third parties.'”® The proposal is not in accordance with current law or the
delicate balance struck by Congress to ensure consumer privacy. The CFPB does not have the
authority to create this exemption from this key protection.

Another way that the FDCPA prohibits disclosures to third parties is through § 1692f(7), which
prohibits communicating with a consumer regarding a debt by postcard. Using a postcard is an
obvious way to pressure a debtor by revealing the debt to the mail carrier and to household
members who retrieve the mail. The proposed rule would allow limited-content messages to be
sent to consumers in violation of this prohibition. The CFPB lacks authority to make an
exception to this prohibition.

3.6.2.2.3 The proposed limited-content message rule would allow communications
to be sent to consumers without the disclosures required by the FDCPA.

By defining a limited-content message as not being a communication, the CFPB would also
exempt collectors from the disclosures that are required by 15 U.S.C. § 1692¢e(11). This section
of the statute requires a debt collector to disclose in the initial communication with a consumer
that it is a debt collector attempting to collect a debt and that any information obtained will be

'S, Rep. No. 382, 95th Cong., 1st Sess. 4, at 4, reprinted in 1977 U.S.C.C.A.N. 1695, 1696 ({T]his
legislation adopts an extremely important protection . . . it prohibits disclosing the consumer’s personal
affairs to third persons. Other than to obtain location information, a debt collector may not contact third
persons such as a consumer's friends, neighbors, relatives or employer. Such contacts are not legitimate
collection practices and result in serious invasions of privacy, as well as loss of jobs.”). See also id. at 2
(-eollection abuse takes many forms, including ... disclosing a consumer’s personal affairs to friends,
neighbors, or an employer”), 4 (-this legislation strongly protects the consumer‘s right to privacy by
prohibiting a debt collector from communicating the debtor‘s personal affairs to third persons... .”).

78 See Proposed Comment 2(d)-3 (stating that it is permissible for debt collectors to leave a limited-
content message orally -with a third party who answers the consumer‘s home or mobile telephone”).
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used for that purpose, and to disclose in subsequent communications that the communication is
from a debt collector.

The requirement of disclosure of the debt collection purpose of a contact protects consumers
against the possibility that they will unwittingly reveal information to the collector. When it
enacted the FDCPA, Congress stressed the importance of preventing collectors from obtaining
information by false pretenses.'”® Although § 1692e(11) requires a collector to make disclosures
to the consumer when the debt collector does speak to the consumer,'® the reality is that the
consumer will be revealing personal information to the debt collector by simply placing the call —
namely a phone number that the debt collector might not currently have on file. The disclosure
requirements also protect a consumer who disputes a debt or does not have the money to pay it
from being tricked into returning a call that will cause further stress, anguish, abuse, and
harassment.

Exempting limited-purpose messages from the definition of -eommunication” would allow
collectors to violate this important protection. It is beyond the Bureau's authority to create an
exemption from this disclosure requirement.

3.6.2.2.4 The limited-content message rule would go beyond the Bureau’s
authority by allowing calls that do not meaningfully disclose the
caller’s identity.

The FDCPA's prohibitions of harassment and abuse include the requirement in 15 U.S.C. §
1692d(6) that Hijn connection with the collection of any debt a debt collector must not place
telephone calls without meaningfully disclosing the caller’s identity.”

The CFPB proposes to codify 15 U.S.C. § 1692d(6) as § 1006.14(g), but in Comment 2(j)-4
purports to interpret that section of the regulation to be inapplicable to debt collectors conveying
limited-content messages. Comment 2(j)-4 states that:

A debt collector who places a telephone call and leaves only a limited-content message
for a consumer does not violate § 1006.14(g) with respect to that telephone call.

In its discussion, the CFPB explains that, by providing "[the nhame or names of one more natural
persons whom the consumer can contact to reply to the debt collector" as required by proposed
§ 1006.2(j)(iii), the debt collector would comply with the requirement in § 1006.14(g) to
"meaningfully disclos[e] the caller's identity." '’

However, just providing the "[t{jhe name or names of one more natural persons whom the
consumer can contact to reply to the debt collector" is not sufficient to comply with § 1692d(6).
First, the proposed rule does not require disclosure of the name of the caller, but just the name
of someone to whom the consumer can reply. The statute requires disclosure of the caller’s

s, Rep. No. 382, 95th Cong., 1st Sess. 4, at 1, reprinted in 1977 U.S.C.C.A.N. 1695, 1696 (FDCPA
prohibits -& host of harassing, deceptive, and unfair debt collection practices. These include: ... obtaining
information under false pretenses... .”); id. at 2 (-Gollection abuse takes many forms, including ...
obtaining information about a consumer through false pretense... .”).

180 See also Comment 18(e)(1)-1 (clarifying that an incoming call from a consumer also triggers the
required disclosures).

'81 84 Fed. Reg. at 23,291.
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identity. Second, Proposed § 1006.18(f) would allow debt collection employees to use aliases.
And third, the bare disclosure of a name—or an alias—is not a meaningful disclosure of the
caller's identity without a disclosure of the collection agency that is involved.'®

For these reasons, the CFPB's treatment of the content in § 1006.2(j)(iii) as satisfying the
-meaningful disclosure of the caller‘s identity” requirement is arbitrary and irrational, and
amounts to an exemption that is beyond its authority.

That the CFPB lacks authority to exempt limited-content messages from the requirement of
meaningful disclosure of the caller’s identity is particularly clear since the statute uses the word
-eall” rather than -eommunicate” or -eommunication.” Thus, even if the Bureau had the authority
to narrow the statutory definition of -eommunication,” all calls would still have to include a
meaningful disclosure of the caller’s identity.

3.6.2.3  Even if the limited-content message rule were within the Bureau’s authority, it
should withdraw it because of the abusive practices it would allow.

As discussed in the preceding section, the proposed limited-content message rule goes beyond
the CFPB's statutory authority. But even if it were within the Bureau’s authority to adopt it, the
Bureau should not do so because of the abusive practices the rule would allow. As discussed in
the preceding sections, it would countenance direct or indirect disclosure to third parties of
information about the consumer's indebtedness. It would enable collectors to induce consumers
to unwittingly reveal information to them. It would allow collectors to pressure consumers into
paying debts by leaving embarrassing limited-content messages with others.

Recommendation: The CFPB should withdraw the limited-content message
proposal.

3.6.3 If the CFPB proceeds with its limited-content message proposal, it must limit
and clarify it.

3.6.3.1 Overview

As discussed in the preceding sections, the Bureau's limited-content message proposal is
arbitrary and capricious and would harm consumers. The Bureau should abandon it. If,
however, the Bureau proceeds with this proposal, it should make a series of changes to it in
order to reduce the harm that it will cause consumers. Several provisions of the proposed
limited-content message rule would allow particularly abusive practices and should be
withdrawn for that reason.

182 See Hilgenberg v. Elggren & Peterson, 2015 WL 4077765 (D. Utah July 6, 2015), at *5 (§ 1692d(6)
-requires a debt collector to disclose the caller's name, the debt collection company‘s name, and the
nature of the debt collector's business. ... Merely stating the debt collector‘s personal name is not
meaningful to the debtor.”) (internal quotation marks omitted); Torres v. ProCollect, Inc., 865 F. Supp. 2d
1103, 1105 (D. Colo. 2012) (holding that § 1692d(6) +equires a debt collector to disclose its company
name in a voicemail left for a consumer”).
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3.6.3.2 The CFPB must put meaningful limits on how limited-content messages can be
sent.

Proposed Comment 2(j)-3 states that a collector may transmit a limited-content message by
leaving voicemail at the consumer’s telephone number, sending a text message to the
consumer's cell phone, or leaving a message orally with a third party who answers the
consumer's phone.'® However, this appears not to be intended as a complete list, because, as
currently proposed, the rule does not place any restrictions on the manner in which limited-
content messages can be sent, so long as the debt collector complies with § 1006.2(j).

For example, debt collectors may argue that they can also send limited-content messages via
social media direct messages, messages via messaging apps like WhatsApp and Slack,
calendar invites, and even old-fashioned postcards. Moreover, communication technology will
continue to evolve, and it is likely that the broad scope of the exemption that the CFPB has
created will become apparent as limited-content messages migrate to a variety of new
communication media without any control from the CFPB. The privacy implications of these new
technologies are unknown.

In its discussion, the CFPB states:

The proposal would not enable a debt collector to transmit a limited-content message by
email because, as discussed below, email messages typically require additional
information (e.g., a sender’s email address) that may in some circumstances convey
information about a debt, and consumers may be unlikely to read or respond to an email
containing solely the information included in a limited-content message (e.g., consumers
may disregard such an email as spam or a security risk)... . [A] rule that would enable
debt collectors to send limited-content messages by email might not sufficiently protect
consumers* privacy interests.'®

However, the CFPB has not incorporated this statement into the regulation or an official
comment.

We support this analysis and encourage the CFPB to amend the proposed regulation to
specifically prohibit sending limited-content messages via email or, at a minimum, to clarify this
prohibition in a comment.

Recommendation: If the CFPB permits limited-content messages, it should
restrict the communication channels that debt collectors can use to send them
and limit such messages to the consumer’s voicemail only.

183 See also proposed Comment 2(b)-1(ii) (-Attempts to communicate include, but are not limited to ...

ii. Transmitting a limited-content message, as defined in § 1006.2(j), to a consumer by voicemail
or text message sent directly to the consumer or by an oral message left with a third party who
answers the consumer's home or mobile telephone number”).

184 84 Fed. Reg. at 23,291.
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3.6.3.3 The CFPB must clearly prohibit debt collectors from contacting third parties to
leave limited-content messages.

The proposed § 1006.2(j) defines a limited-content message as a message -fer a consumer.” In
proposed Comment 6(d)(1)-1, the Bureau states that, since a limited-content message is not a
communication, a collector does not violate the prohibition against communicating with third
parties by leaving a limited-content message with a third party who answers the consumer's
phone number. However, neither the proposed comment nor the proposed rule expressly
restricts leaving limited-content messages to this circumstance. Indeed, debt collectors may
argue that, by exempting limited-purpose messages entirely from the prohibition on contacting
third parties, the proposed rule allows collectors to deliberately contact third parties—neighbors,
relatives, employers—for the exclusive reason of delivering a limited-content message for the
consumer. The CFPB has requested comment on this very question."®

As discussed in §§ 3.7.2.1 and 3.7.2.2, supra, allowing such contact with third parties clearly
violates the privacy protections of 15 U.S.C. §§ 1692b and 1692c(b) of the FDCPA. Congress
strictly delineated when collectors may contact third parties, and the statute does not authorize
calls for the purpose of conveying a message to a consumer. The proposed rule would foster
invasions not only of the consumer‘s privacy, but also the privacy of the consumer‘s neighbors,
friends, and relatives. While the proposed rule places some limits on attempts to communicate
with the consumer (for example, by prohibiting contacts at inconvenient times and giving the
consumer the right to demand that contacts cease), it gives no such rights to the neighbors,
friends, and relatives who are likely to be bombarded with limited-content messages if the CFPB
allows debt collectors to contact third parties for the purpose of leaving limited-content
messages. The ability to harass neighbors, friends, relatives, and employers with limited-content
messages would allow collectors to embarrass consumers into paying debts.

As discussed above, messages left with third parties are likely to generate questions from the
third party to the consumer about who just contacted them and why. Moreover, there are many
more third parties that the debt collector could potentially contact to leave a limited-content
message than there are people who might potentially answer the consumer‘s phone number,
and the privacy violation will be more acute for many of these. Thus, the potential privacy
violation would be multiplied exponentially if collectors could direct calls to parents, friends,
former significant others, employers, clergy, relatives, or commanding officers in order to leave
limited-content messages for the consumer.

The FDCPA's general prohibition on communications with third parties, with the narrowly crafted
exception of calls to obtain location information, serves not only to protect the consumer but
also to protect friends, family members and other third parties. Congress specified that debt
collectors may contact third parties only to obtain location information and, even then, may not
contact a person more than once except under limited circumstances.'® It is important to
ensure that limited-content messages are not used to evade the congressional limits on
contacts with third parties. Deliberate contacts with third parties must be limited to those allowed

185 84 Fed. Reg. at 23,292 (- addition, the Bureau requests comment on whether a debt collector should

be permitted to leave limited-content messages with third parties only in certain circumstances (e.g., if a
third party answers the consumer’s telephone number) and whether a debt collector should be able to
include additional content in a limited-content message if leaving it with a third party (e.g., a request that
the third party take a message).”).

'8 415 U.S.C. § 1692b(3).
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by statute, and, as discussed in our comments on § 1006.10, infra, debt collectors should not be
allowed to convey a limited-content message in a call seeking location information.

Recommendations: Ifthe CFPB does not withdraw its proposed limited-content
message rule, it should prohibit leaving such messages with third parties, or at
least should allow limited-content messages to be left only with third parties who
answer the consumer’s phone number, and it should explicitly prohibit other
contacts with third parties for the purpose of conveying messages to the
consumer.

4. §1006.6 Communications in connection with debt collection.

41 §1006.6(a): Definition of “consumer” in §§ 1006.6 and 1006.14(h)

41.1 Overview

The Bureau is proposing to make two changes to the statutory definition of -eonsumer” that will
affect communications in connection with debt collection. First, its proposed general definition of
-eonsumer” would include deceased individuals. This change, which is found in proposed §
1000.2(e), is discussed generally in §3.3, supra, but its significant effect on communications in
connection with debt collection is discussed here. Specifically, the Bureau has indicated in
proposed Comment 6(a)-1 that it interprets this change to mean that a debt collector can
contact a consumer‘s surviving spouse or the surviving parent of a deceased minor consumer to
the same extent that the collector could contact the consumer.

Second, the Bureau is proposing to expand the FDCPA's special definition of -eonsumer” that
applies to the restrictions on communications that are found in § 1692c. The statutory definition
provides that, for purposes of § 1692c, the term -eonsumer” includes the consumer's spouse,
parent (if the consumer is a minor), guardian, executor, or administrator. The Bureau is
proposing to add -eonfirmed successor in interest” to this list. It is proposing to make this
addition for purposes of both §§ 1006.6 and 1006.14(h)." (Section 1006.14(h) deals with the
consumer’s right to ask that the debt collector not use a particular medium of communication.)

We have serious concerns about these proposed changes. Allowing certain collection
communications with a surviving relative, whether a spouse, parent, someone acting as an
administrator, executor, or personal representative of the estate, or a -eonfirmed successor in
interest,” requires unique consideration and care. As the Bureau itself recognizes, there is
significant risk of potential -rarm from debt collection communications during the vulnerable
time after a loss... [and the] possibility that a surviving spouse who is not responsible for the
deceased consumer's estate nor otherwise obligated to pay the debt could, if contacted by a
collector shortly after the consumer‘s death, be vulnerable to paying collection requests without
full consideration.”'®®

'87 See Proposed §§ 1006.2(e), 1006.6(a)(5).

'88 Consumer Fin. Prot. Bureau, Small Business Review Panel for Debt Collector and Debt Buyer
Rulemaking: Outline of Proposals Under Consideration and Alternatives Considered 35 (July 28, 2016),
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Studies have shown that the core symptoms of grief relating to losing a spouse, including
anxiety, depression, shock, and intrusive thoughts, take from at least six months up to three
years to subside and allow for normal functioning to resume.'® Losing a spouse leaves
individuals vulnerable to loneliness, depression, and chronic stress, making it difficult for them to
make informed choices.'® Losing a child is even more devastating, and periods of intense
shock, despair, isolation, and grief last at least 18 months."! The Bureau's complaint record
shows that communications attempting to collect on decedent debt that the relative does not
owe can be very disturbing and confusing.® In such a vulnerable mental state, a surviving
relative is at extreme risk of making uninformed decisions to pay a decedent's debt, whether to
honor the memory of a loved one or to just stop the communications.'®

Certain debt collectors specializing in the recovery of decedent debt compound this risk of harm.
This so-called -death-debt” collection industry -appears to be growing, according to court
records, regulatory filings and interviews with dozens of lawyers and industry experts.”'**
Companies that engage in post-death collections -monitor deaths and quickly identify and locate
people who have, or might have, authority to pay the decedent's bills. They then pull out various
tools in an effort to obtain payment.”**® Imposing a moral obligation on a surviving relative is one
of those tools. Decedent debt collection is -an industry that makes money by pressuring newly

https://files.consumerfinance.gov/f/documents/20160727 cfpb_Outline_of proposals.pdf [hereinafter
SBREFA Outline].

'8 See Ruth Davis Konigsberg, AARP, 5 Surprising Truths About Grief (Mar. 14, 2011), available at:
https://www.aarp.org/caregiving/basics/info-2017/truth-about-grief.html.

'% See Romeo Vitelli, Grief, Loneliness, and Losing a Spouse, Psychology Today, Mar. 16, 2015,
available at: https://www.psychologytoday.com/us/blog/media-spotlight/201503/grief-loneliness-and-

losing-spouse.
91 See Cancer.Net, Grieving the Loss of a Child (Mar. 2018), available at https://www.cancer.net/coping-

with-cancer/managing-emotions/grief-and-loss/grieving-loss-child.
192

See Consumer Fin. Prot. Bureau Consumer Complaint Database, Complaints numbered 3023869
(Sept. 18, 2018) (collector sent deceased husband’s bills to widow and called about settlement of debt;
-these people want me to pay for his debt. This is totally unfair on several accounts, | never signed my
name on any of his bills, never used any of his credit, didn't know what credit he even had. My credit has
always been important to me...”); 2985227 (Aug. 7, 2018) (-Fhe credit card company started calling
asking me, relentlessly, asking when | would be able to pay. | explained that this was my husband 's card
only, he's deceased and | do not have any money to pay for a debt that wasn't from me. They refuse to
resolve the issue.”); 2898695 (5/7/2018) (father being contacted by collector about deceased son‘s debt
when father had no obligation on debt not understanding why). See also complaints numbered 3168608
(Mar. 4, 2019); 3141686 (Feb. 4, 2019); 3106454 (Dec. 20, 2018); 3084667 (Nov. 27, 2018); 3073053
(Nov. 13, 2018); 3028062 (Sept. 24,2018).

'%% See Consumer Fin. Prot. Bureau Consumer Complaint Database. See also Complaint no. 2978498
(July 31, 2018) (widow made payment on debt with unknowingly-exempt insurance proceeds on debt she
did now owe after call with debt collector asking her to review late husband’s assets to pay debt).

194 Jessica Silver-Greenberg, For the Families of Some Debtors, Death Offers No Respite, Wall Street

Journal, Dec. 3, 2011 available at
https://www.wsj.com/articles/SB10001424052970204224604577030043890121710

% Jim Flynn, Closer Look at Death and Debt Collectors, The Gazette, Oct. 22, 2017, available at
https://gazette.com/jim-flynn-closer-look-at-death-and-debt-collectors/article 195058dc-b141-58dc-b7e0-
ca9232a298a9.html.
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widowed spouses or other surviving family members to pay debts they don‘t legally owe.”"%

Some decedent-debt collectors attempt to pin a moral obligation on the deceased's relatives to
pay debt they do not owe, claiming the deceased would want the bills paid." This can result in
a payment to avoid a deceased relative's name from being -dragged through the mud like some
kind of deadbeat.”’®® Often times, the calls and letters are so persistent that relatives will pay the
debt just to get the collector to stop contacting them.'®® —Each call brought up fresh memories of
my husband's death.’ Patricia Smith, 56, says about the calls she started getting [ ] about
$1,787.04 in credit-card debt owed by her late husband, Arthur. The debt-collection calls and
letters kept coming and wore her down, says Mrs. Smith, who lives in Jackson, Miss. She
agreed to scrounge together $50 a month just to make the calls stop.”*”

It is through these manipulative techniques that decedent-debt collectors inappropriately attempt
to collect on deceased debt from surviving relatives.?®" To insure that the collection of decedent
debt is handled with the utmost care to avoid this risk of harm, the Bureau should make the
changes to Proposed § 1006.6(a)(1)-(5) and the related Official Comments that are described
below.

4.1.2 The Bureau should not issue comments interpreting surviving spouses as
spouses/consumers.

4.1.2.1  Including “surviving spouse” as a “consumer” contradicts the plain language of
the FDCPA.

In the official interpretation of the proposed rule at Comment 6(a)(1)-1, the Bureau says that a
consumer’s spouse includes the surviving spouse of a deceased consumer. This interpretation
violates the plain language as well as the purpose of the FDCPA. This comment should be
eliminated.

19 Ryan Chittum, A Super Journal Story on “Death-Debt” Collectors (Dec. 5, 2011), available at
https://archives.cjr.org/the audit/a_super journal story on death.php; Jessica Silver-Greenberg, For the
Families of Some Debtors, Death Offers No Respite, Wall Street Journal, Dec. 3, 2011, available at:
https://www.wsj.com/articles/SB10001424052970204224604577030043890121710.

197

See Jessica Silver-Greenberg, For the Families of Some Debtors, Death Offers No Respite, Wall
Street Journal, Dec. 3, 2011, available at:
https://www.wsj.com/articles/SB10001424052970204224604577030043890121710. See also Alexander
Eichler, Woman Sues Capital One, Says Debt Collectors Went After Her Late Husband’s Discharged
Debt, Huffington Post, June 27, 2012, available at https://bit.ly/2IDYGr5.

'%See Jessica Silver-Greenberg, For the Families of Some Debtors, Death Offers No Respite, Wall Street
Journal, Dec. 3, 2011, available at
https://www.wsj.com/articles/SB10001424052970204224604577030043890121710

199 Id.

200
Id.
201

See Consumer Fin. Prot. Bureau, Consumer Complaint Database, Complaints against Data and
Contact Management Solutions, L.L.C. (DCM), a decedent-debt collector, including numbers 3073053
(Nov. 13, 2018); 2978498 (July 31, 2018); 2589126 (July 29, 2017); 2855530 (Mar. 26, 2018); 2329001
(Feb. 6, 2017); 2041676 (Aug. 2, 2016); 1885056 (Apr. 19, 2016).
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The FDCPA explicitly allows collectors to communicate with the spouse of the consumer under
15 U.S.C. §1692¢.%% But the permission to communicate with the spouse by including the
spouse in the definition of -eonsumer” is explicitly limited to that section only. At the same time,
the general prohibition of that section states that —. a debt collector must not communicate, in
connection with the collection of any debt, with any person other than the consumer....”**®

However, in Comment 6(a)(1)-1 to the proposed rule, the Bureau incorrectly interprets the term
-spouse” to include the bereaved, unobligated widow or widower of a consumer.?** This is an
inappropriate extension of an exception articulated in the FDCPA, and it must be deleted. A
widow or widower is no longer a -spouse” after the death of their spouse. Marriage terminates at
the death of a spouse.?®

Congress's decision not to employ the term -surviving spouse” or similar language in 15 U.S.C.
§ 1692c(d) of the FDCPA is controlling. Throughout the U.S. Code, there are examples where
Congress included the term -surviving spouse” when, unlike here, it intended to identify widows
and widowers.?*® Congress's failure to do so here confirms the plain meaning of the actual
language used in the FDCPA.

The use of the present tense in the statutory definition of -eonsumer” in § 1692c(d) is additional
evidence that Congress did not intend to include widows and widowers in the term -spouse.”
That section defines the term -eonsumer” to include -the consumer's spouse, parent (if the
consumer is a minor), guardian, executor, or administrator.”?”” The statute's use of the present
tense in the phrase -is a minor” is, as discussed in § 4.1.3, infra, a clear indication that the child
must be living in order for the parent to be considered a consumer. But that use of the present
tense is also an indication that the entire sentence is intended to be in the present tense, and
should be interpreted to encompass only the spouse of a living consumer (and only the parent
of a living child, and a person who is currently a guardian, executor, or administrator for the
consumer).

In addition, the plain language of the statute already specifically addresses collection
communications regarding decedent debt. Under 15 U.S.C. § 1692c(d), a consumer includes
the -administrator” or -executor” of the consumer's estate. This clearly shows Congress's
intention to allow communications after the death of the consumer, but only with persons who
have authority under law to administer the consumer’s estate.

If the Bureau is concerned that -administrator” and -executor” are being interpreted too
narrowly, without taking account of state variations in probate law, the proper approach would
be to clarify those terms. Indeed, it has done so in Proposed Comment 6(a)(4)-1. While we have
a number of concerns about that comment, discussed in §4.1.4, infra, we submit that this is the

202 15 U.S.C. § 1692c(d).
23 15 U.S.C. § 1692c(a).

204 Comment 6(a)(1)-1.

25 See, e.g., 52 Am. Jur. 2d Marriage § 10 (Fhus, all valid marriages continue in force during the joint

lives of the parties or until divorce or annulment; a marriage cannot be revoked at the will of the parties,
and is terminable only by death or presumption of death, or by a judicial decree of divorce, dissolution, or
annulment.”) (footnotes omitted).

26 See, e.g., 10 U.S.C. § 1447(q) (military pensions); 26 U.S.C. § 2(a)(1) (Internal Revenue Code); 38
U.S.C. § 101(3)(veterans’ benefits); 42 U.S.C. § 402(g)(1) (Social Security benefits).

27 15 U.S.C. § 1692(d) (emphasis added).
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right approach to resolve that issue. It is both unnecessary and contrary to the statute to
interpret the definition of -spouse” to include the term -surviving spouse.”

4.1.2.2 Including “surviving spouse” as a consumer is inconsistent with the purpose of
the FDCPA.

Interpreting -spouse” to include -surviving spouse” would mean that debt collectors will be
permitted to approach unobligated widows and widowers to persuade them to assume the
deceased's debt.?’® This is inconsistent with a main purpose of the FDCPA to -eliminate abusive
debt collection practices by debt collectors.”?*

One of many examples in the CFPB database illustrates the abuse that this proposed change
would foster. A recently widowed individual was contacted by a decedent-debt collector about a
debt incurred by her deceased husband.?® Ina subsequent call, the decedent-debt collector
suggested that she use the proceeds of any insurance her late husband had to pay the debt.
The collector did not tell her that insurance funds were exempt from collection, even after the
widow mentioned that there were life insurance proceeds. As a result, she used part of the life
insurance money to pay off the debt that she personally did not owe. The widow stated,

| learned [after] ... that as the widow | did not need to use insurance money to pay that
debt. | was misled...l want other spouses to know this...Spouses experiencing such a
tragedy don't always think to ask the right questions. We need support... Unfortunately, |
was trying to deal with the necessary things after the sudden death of my XXXX year old
husband while | was not of clear mind. It is a traumatic event and | was trusting the
people | was dealing with to be forthright.?""

Senior populations are especially vulnerable to such misleading debt collection techniques.?™
About 15% of U.S. residents are 65 or older, and almost 23% of that population is widowed.?"® A
February 2019 CFPB report has identified -the need for strong and diverse interventions by

28 See § 4.1.1 of these comments, supra, for examples of such conduct.

29 15 U.S.C. § 1692(e).

219 See Consumer Fin. Prot. Bureau, Consumer Complaint Database, Complaint number 2978498 (July
31, 2018).

211 Id.

12 See Consumer Fin. Prot. Bureau, Office of Fin. Prot. For Older Americans, Suspicious Activity Reports

on Elder Financial Exploitation: Issues and Trends (Feb. 2019), available at
https://files.consumerfinance.gov/f/documents/cfpb suspicious-activity-reports-elder-financial-
exploitation report.pdf.

213

U.S. Census Bureau, Older Americans Month: May 2019, available at
https://www.census.gov/newsroom/stories/2019/older-americans.html. See also
https://www.census.gov/newsroom/stories/2019/older-americans.html. See also U.S. Census Bureau,
2018 and earlier Current Population Survey, Annual Social and Economic Supplements tbl. A1, Marital
Status, available at https://www2.census.gov/programs-surveys/demo/tables/families/2017/cps-
2017/taba1-all.xIs?#; Table 2: Projected age and sex composition of the population at
https.//www2.census.gov/programs-surveys/popproj/tables/2017/2017-summary-tables/np2017-t2.xIsx

61


https://files.consumerfinance.gov/f/documents/cfpb_suspicious-activity-reports-elder-financial-exploitation_report.pdf
https://files.consumerfinance.gov/f/documents/cfpb_suspicious-activity-reports-elder-financial-exploitation_report.pdf
https://www.census.gov/newsroom/stories/2019/older-americans.html
https://www.census.gov/newsroom/stories/2019/older-americans.html.%20See%20also%20U.S

financial institutions, law enforcement, and social services, as well as the involvement of
policymakers” to address widespread and damaging elder financial exploitation.?"*

Where a widow or widower is not obligated to pay the decedent debt and is not an executor or
administrator of the consumer's estate, it is an abusive debt collection practice to contact that
individual for any purpose other than the very limited purpose of acquiring location information
regarding the person or entity that is authorized to act on behalf of the deceased consumer's
estate. There is no reason to include the term -surviving spouse” in the definition of -eonsumer”
under proposed § 1006.6(a)(1).

Instead, the Bureau should include a comment stating that, for decedent debt, debt collectors
are prohibited from contacting anyone, other than for location information per § 1006.10, without
first determining that the individual is obligated on the debt or that the individual also acts as the
executor or administrator of the estate or, in relation to the mortgage loan only, is a confirmed
successor in interest per §§ 1006.6(a)(4) and (5). That individual may end up being the
deceased'’s -surviving spouse” in some cases, but not in all cases, which is why such
clarification is necessary.

4.1.3 The CFPB should not issue comments interpreting parents of minor children to
include surviving parents for deceased minor children.

In Comment 6(a)(2)-1, the Bureau proposes to interpret the -eonsumer’s parent, if the consumer
is a minor” in § 1006.6(a)(2) to include the sparent of a deceased minor consumer.” This
additional language would enable debt collectors to engage in certain communications in
connection with the collection of a debt from the parent of a deceased minor child. This is also
an inappropriate extension of an exception articulated in the FDCPA,?'® and it must be deleted.

First, this proposed interpretation is inconsistent with the FDCPA. For purposes of the
restrictions on communications in § 1692c, the FDCPA defines the term -eonsumer” to include
-the consumer's ... parent (if the consumer is a minor).”?'® The statute‘s use of the present
tense in the phrase -is a minor” is a clear indication that the child must be living in order for the
parent to be considered a consumer. If Congress had wanted to include the parent of a
deceased child, it would have either specified that the term -eonsumer” includes a parent if the
consumer -is a minor or died before reaching majority,” or it would have added surviving parents
along with executors and administrators.

A parent is not always automatically liable for a deceased minor child‘s debt. The age at which a
person can contract to obtain a credit card, student loan, or other debt varies per creditor and
state. For example, the Credit Card Act of 2009 allows anyone under age 21 to obtain a credit
card if the consumer submits a written application to the card issuer that includes financial

214 Consumer Fin. Prot. Bureau, Office of Fin. Prot. For Older Americans, Suspicious Activity Reports on

Elder Financial Exploitation: Issues and Trends 25 (Feb. 2019), available at
https://files.consumerfinance.gov/f/documents/cfpb suspicious-activity-reports-elder-financial-
exploitation report.pdf.

1515 U.S.C. § 1692c(d) (-For the purpose of this section, the term -sonsumer” includes the consumer's .
. . parent (if the consumer is a minor).”

216 15 U.S.C. § 1692(d) (emphasis added).
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information showing the consumer has independent means of repaying an obligation.?’ As
such, someone under the age of majority (18 or 19 depending on the state) could take out a
credit card on their own and be solely liable to repay any charges. Additionally, a minor student
can borrow from the federal student loan programs because the Higher Education Act preempts
the defense of infancy for federal student loans.?'® Thus, a person who has not reached a legal
age of majority could still be solely responsible on a credit card, student loan or other debt for
which the parent has no legal obligation.

The proposed interpretation would make it legal for debt collectors to contact the parent of a
deceased child, whether or not that parent was obligated on the alleged debt, and attempt to
collect from someone in an extremely vulnerable position who may believe they have a legal or
moral obligation to pay the debt. Such communications can lead to confusion and distress. As
one father explained, ‘A’hy would they hold me responsible for a debt | never initiated or
authorized. Everyone gives me a standard answer without using common sense or without
investigation.”®

To protect such parties from abusive debt collection practices, the Bureau should clarify that, for
decedent debt, debt collectors are prohibited from contacting any individual other than for
location information without first determining that the individual is obligated on the debt or that
the individual also acts as the executor or administrator of the estate. The parent of a minor
deceased child may be that individual, but also may not be, and should not be contacted about
payment of the debt.

Recommendation: The Bureau should:

e Withdraw Comment 6(a)(1)-1. Surviving spouses should not be included in
the definition of “consumer” under § 1006.6.

e Withdraw Comment 6(a)(2)-1. Parents of deceased minor children should
not be included in the definition of “consumer” under § 1006.6.

¢ Include in a Comment to proposed Rule 1006.6 that, for decedent debt, debt
collectors are prohibited from contacting anyone, other than for location
information per §§ 1692b and 1006.10, without first having determined that
the individual is obligated on the debt or that the individual acts as the
executor or administrator of the estate or, in reference to a mortgage debt,
is a successor in interest.

2715 U.S.C. § 1637(c)
#1820 U.S.C. § 1091a(b)(2), (3)

219 Consumer Fin. Prot. Bureau, Consumer Complaint Database, Complaint number 2898695 (May 7,

2018).
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4.1.4 Limit the definition of personal representative.

4.1.4.1 Overview

In Proposed Comment 6(a)(4)-1, the Bureau proposes to significantly broaden the definition of
executor and administrator by providing an overly expansive interpretation that such terms
include -the personal representative of the consumer's estate.” The proposed comment defines
this term as:

[Alny person who is authorized to act on behalf of the deceased consumer’s estate.
Persons with such authority may include personal representatives under the informal
probate and summary administration procedures of many States, persons appointed as
universal successors, persons who sign declarations or affidavits to effectuate the
transfer of estate assets, and persons who dispose of the deceased consumer‘s assets
extrajudicially.

The Bureau recognizes that most states allow for procedures to settle an estate that are -faster
and less expensive that the formal probate process” and that the purpose of adding personal
representative” is to recognize the evolution in estate resolution processes over time, including
the use of a personal representative to be the executor or administrator of the decedent's
estate.”?® While it would be helpful to include a category of individuals as consumers who
perform the same functions as an administrator or executor of an estate but are not judicially
appointed as such, the definition must be narrowly tailored to include only those who are
specifically authorized under state laws to act on behalf of the deceased consumer's estate.

The Bureau's proposed interpretation is far beyond the plain language of the statute, which
simply includes -executor or administrator.”?*" The proposed comment also goes beyond the
proposed rule, which includes ftJhe executor or administrator of the consumer’s estate, if the
consumer is deceased.”?? The proposed definition of -personal representative” is vague and
unclear, and includes several confusing prongs.

We discuss each of the categories proposed by the Bureau in the following sections. All of them
should be revised to refer specifically to state probate and estate laws. In addition, the Bureau
should place the burden upon the collector to determine, before contacting someone believed to
be a personal representative, who has authority, either through a court order or under a less
formal procedure allowed by state probate or estate laws, to manage the assets and debts of
the decedent's estate. If the collector cannot determine from court records who has authority to
act on behalf of the deceased consumer’s estate, it could contact third parties for the purpose of
obtaining information about the location of the person with this authority, subject to the
limitations of Proposed § 1006.10.

20 See 84 Fed. Reg. at 23,294 (May 21, 2019).
22115 U.S.C. § 1692c(d).
22 proposed § 1006.6(a)(4).
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4.1.4.2  Any person who is authorized to act on behalf of the consumer’s estate

The proposed comment starts with a general definition of a personal representative as -any
person who is authorized to act on behalf of the consumer’s estate.” This clause is unclear as to
what -authorized” means. The Bureau should amend this statement to say "any person who is
authorized to act on behalf of the consumer's estate under state probate or estate laws.”

In its discussion of this comment,?> the Bureau states that it considered limiting the definition of

personal representative to -ndividuals recognized under State probate or estate laws.” It
decided against this limitation because it wanted to expand the definition beyond -fermally
appointed executors or administrators.”?** The term -authorized” accomplishes that goal, but
without a reference to -state probate or estate laws,” the term -authorized” is too vague. The
Bureau should revise the proposed comment to say "any person who is authorized to act on
behalf of the consumer's estate under state probate or estate laws.”

4.1.4.3  Personal representatives under the informal probate and summary
administrations procedures of many states

The Bureau offers several examples in addition to the general definition of personal
representative. The first example is personal representatives under the informal probate and
summary administration procedures of many States.” This language makes it fairly clear that the
Bureau is referring to procedures authorized by state probate and estate laws. However, to
avoid ambiguity, it would be far better for the comment to so specify. Otherwise, the vagueness
of the definition could lead collectors to believe that they are allowed to contact a wide variety of
family members who may be playing some informal role in resolving the decedent's estate. We
recommend that the example be revised to refer to -personal representatives under the informal
probate and summary administration procedures authorized by state probate and estate laws.”

4.1.4.4  Persons appointed as universal successors

As a second example of a personal representative, the Bureau lists persons appointed as
universal successors.” This is a term that does not appear to be widely used in state probate
and estate laws. A search of the statutes in all 50 states found references to the term only in
Lousiana’s statutes.?*

The Bureau should explain what it means by -t#niversal successor.” If it is intending to refer to
this very specific (and apparently unusual) Louisiana concept, it should make that clear.

23 84 Fed. Reg. at 23,294 (May 21, 2019).
224 Id

% | a. Civ. Code Atrt. 3506(28) (stating that examples of -tniversal successor” are -the heir, the universal
legatee, and the general legatee”; “The universal successor represents the person of the deceased, and
succeeds to all his rights and charges.”). A handful of other states refer to the term -universal successor”
in comments to their probate code, taken from comments written by the drafters of the Uniform Probate
Code. These comments seem to treat the term as one used by other countries. See, e.g., Commentary
to Ala. Code § 43-8-270 (-A person authorized by a court to accept delivery of a will from a custodian
may, in addition to a registrar or clerk, be a universal successor or other person authorized under the law
of another nation to carry out the terms of a will.”).
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Otherwise, the comment gives the impression that this is a term that has some general meaning
that collectors can interpret.

To the extent that the term —wniversal successor” is equivalent to the heir, it also is unclear
whether this language would include the heirs of any deceased heirs and where the chain of
individuals would end. Just because someone is an heir to the estate does not mean they have
any authority, obligation, or knowledge in the management or disposal of the assets and
payment of outstanding debts. While the Bureau is attempting to capture individuals who are
handling a deceased's estate without a formal probate court appointment, such individuals must
be narrowly identified to prevent collectors from contacting individuals who have little to no
involvement with the management of the debts of the deceased. To do otherwise would
contradict the main purposes of the FDCPA to eliminate abusive debt collection practices by
debt collectors and protect individuals from invasion of privacy.*®

4.1.4.5 Persons who sign declarations or affidavits to effectuate the transfer of estate
assets.

The Bureau's third example of what it means by personal representative is persons who sign
declarations or affidavits to effectuate the transfer of assets.” This example is another attempt to
include in collections of deceased consumers' estates people that, under state law, are not
required to go through probate court, but again the Bureau fails to clarify what exactly is
covered.

Some state laws provide an affidavit procedure as an alternative to formal appointment in the
case of a small estate. For example, the state might allow an heir such as a surviving spouse to
file an affidavit listing the decedent's assets and the claims against the estate, among other
things. The court then reviews the materials, makes orders about how the estate‘s assets are to
be distributed, and authorizes the heir to proceed.??’ It is these more streamlined probate
procedures that the Bureau probably had in mind when it drafted this comment. However, as
drafted, the comment is excessively vague and open to interpretation, potentially encompassing
any person who signs any affidavit or declaration in connection with the transfer of any asset
belonging to the decedent. The Bureau should revise the comment to read persons who utilize
an affidavit procedure authorized by state probate or estate law to settle a decedent's estate.”

4.1.4.6  Persons who dispose of the deceased consumer’s assets extrajudicially

The Bureau's final example of a personal representative is persons who dispose of the
deceased consumer's assets extrajudicially.” Here again, the Bureau has attempted to identify
persons who are authorized to settle an estate outside of court, but has used vague, overly
broad language that creates a very slippery slope of who exactly a debt collector may contact.

It is unclear what the Bureau means by -dispose of the deceased assets.” This could be
anyone who sells, gives away, or otherwise gets rid of a deceased's assets whether they have

%6 15 U.S.C. § 1692(a), (e).

T See, e.g., Conn. Gen. Stat. Ann. § 45a-273; Nev. Rev. Stat. § 146.080. See also 755 lll. Comp. Stat.
§ 5/25-1 (authorizing an affidavit procedure to effectuate access to safe deposit box and obtain transfers
of certain other assets, without specifying any requirement for court review).
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the authority to do so or not. This could include a landlord or neighbor who cleans out a
deceased consumer‘s home and throws away worthless items; a friend who takes a keepsake
of no monetary value from the home; a mother of a deceased veteran who donates the funeral
military flag to the VFW; or a sister who brings her deceased brother’s clothes to Goodwill. The
Bureau should revise the comment to read -persons who dispose of the deceased consumer‘s
assets extrajudicially pursuant to state probate or estate law.”

Recommendation: The Bureau should:

e Amend the interpretation of “personal representatives” in Comment 6(a)(4)-
1 to clarify that debt collectors must first determine who has authority,
either through a court order or under a less formal procedure allowed by
state probate or estate laws, to manage the assets and debts of the estate
before contacting an individual as if the person were a consumer and
attempting to collect on the debt.

¢ Revise the comment to limit the examples of “personal representative” to
persons acting pursuant to state probate or estate law.

4.1.5 Retain successor in interest and clarify its scope

The Bureau proposes to add -a confirmed successor in interest” to the definition of -eonsumer”
under § 1006.6(a)(5). We support this addition to ensure consistent communications with
surviving relatives regarding a mortgage on a home under Regulations X and Z. However, the
Bureau must clarify that an individual who qualifies as a confirmed successor in interest for one
debt (e.g., a home mortgage) is not a confirmed successor in interest for other types of debts
(e.g. a credit card debt) and that communications with such individuals must be limited to the
mortgage loan that qualified them to become a successor in interest. This would ensure that
certain loan servicers can communicate with the new owner of the home regarding their rights
and options under Regulations X and Z, but not expand such communications unnecessarily to
include the collection of other unrelated debt that the individual may not have authority to
manage.

Recommendation: The Bureau should add a comment to § 1006.6(a)(5) stating
that a debt collector may contact a “confirmed successor in interest” only
regarding the debt that qualified that individual as a successor in interest under
Regulation X, 12 C.F.R. § 1024.31 and Regulation Z, 12 C.F.R. § 1026.2(a)(27)(ii),
i.e., the mortgage loan securing the real estate property.

4.2 § 1006.6(b): Prohibitions on Certain Attempts to Communicate

Section 1006.6(b) essentially mirrors the language in the statute prohibiting certain debt
collection communication practices. Our comments focus on the proposed comments
interpreting the language of the proposed regulation.
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4.21 Comment 6(b)(1)-1: Unusual or inconvenient times or places

Proposed Comment 6(b)(1)-1 clarifies when a communication is inconvenient and provides four
examples. In its discussion, the Bureau asks if it should +equire a debt collector to ask a
consumer at the outset of all debt collection communications whether the time or place is
convenient to the consumer.”?®® Affirmatively confirming that this is a convenient time is a best
practice for phone calls or in-person communications, and we urge the CFPB to adopt such a
requirement.

Recommendation: The Bureau should supplement Proposed § 1006.6(b)(1) or
Proposed Comment 6(b)(1)-1 by adding a requirement that the debt collector ask
the consumer at the outset of all debt collection communications whether the
time or place is convenient to the consumer.

4.2.2 Comment 6(b)(1)(i)-1: Time of electronic communication

Proposed Comment 6(b)(1)(i)-1 states that {fJor purposes of determining the time of an
electronic communication under § 1006.6(b)(1)(i) [stating that a communication is presumed to
be inconvenient before 8:00 a.m. and after 9:00 pm], an electronic communication occurs when
the debt collector sends it.” We support this interpretation. However, the Bureau should further
clarify that -sending” does not include scheduling a message for later delivery.

Recommendation: The Bureau should adopt Proposed Comment 6(b)(1)(i)-1, but
should clarify that “sending” does not include scheduling a message for later
delivery.

4.2.3 Comment 6(b)(1)(i)-2: Consumer’s location

Proposed Comment 6(b)(1)(i)-2 clarifies that -fi]f a debt collector is unable to determine a
consumer’s location, then, in the absence of knowledge of circumstances to the contrary, the
debt collector complies with § 1006.6(b)(1)(i) if the debt collector communicates or attempts to
communicate with the consumer at a time that would be convenient in all of the locations at
which the debt collector’s information indicates the consumer might be located.” This common-
sense interpretation will protect consumers and give helpful guidance to collectors, and the
Bureau should adopt it.

Recommendation: The Bureau should adopt Proposed Comment 6(b)(1)(i)-2.

4.2.4 Comment 6(b)(3)-1: Prohibitions regarding consumer’s place of employment

Proposed Comment 6(b)(3)-1 reiterates the FDCPA's prohibition in 15 U.S.C. § 1692c(a)(3)
against communications with a consumer in connection with the collection of a debt at the

28 84 Fed. Reg. at 23,296 (May 21, 2019).
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consumer’s place of employment if the collector knows or has reason to know that the
consumer'‘s employer prohibits the consumer from receiving such communications. We have no
objection to this statement, since it merely reiterates a statutory prohibition.

However, we recommend that the CFPB add that a debt collector that knows or has reason to
know that a consumer*‘s employer prohibits the consumer from receiving communications in
connection with the collection of a debt is also prohibited from directing communications
(including by voice or text) to any non-work mobile device during any known working hours. The
statutory prohibition relates to receiving communications at the consumer’s place of
employment, not just to receiving communications on the employer‘s equipment.

The CFPB should also clarify that the debt collector knows or has reason to know that the
employer prohibits the consumer from receiving communications in connection with the
collection of a debt if the consumer asks the collector not to contact her at work.

See our further discussion of emails at work in § 8.2.2, infra, regarding Proposed §
1006.22(f)(3).

Recommendation: The Bureau should:

o Clarify that the restrictions on communicating with a consumer at the
consumer’s place of employment apply to non-work mobile devices during
any known working hours.

o Clarify that a debt collector knows or has reason to know that the employer
prohibits the consumer from receiving communications in connection with
the collection of a debt if the consumer asks the collector not to contact
her at work.

4.2.5 §1006.6(b)(4): Exceptions

The text of Proposed § 1006.6(b)(4) generally restates the exceptions to the restrictions on
communications that are found in 15 U.S.C. § 1692c(b), with the important additional protection
in § 1006.6(b)(4)(i) that any consent of the consumer given directly to the debt collector must be
given during a communication that does not itself violate the communication limitations imposed
by § 1006.6(b)(1)-(3). The proposed addition will provide important protections for consumers.

Comment 6(b)(4)(i)-1 clarifies that a debt collector who learns during a communication with a
consumer that the communication is occurring at an inconvenient time or place may not ask the
consumer to consent to continuing the conversation at the inconvenient time or place, but may
ask what would be a convenient time or place. Comment 6(b)(4)(i)-2 clarifies that prior consent
of the consumer to communicate in ways that would otherwise be prohibited by § 1006.6(b)(1)-
(3) must be given directly to the debt collector and does not transfer from the original creditor or
a prior debt collector.

The CFPB should clarify that the prior consent of anyone who qualifies as a consumer under the

broader definition of § 1006.6(a) does not transfer to any other person who qualifies as a
consumer for this section. In other words, if a consumer‘s spouse consents to be contacted at
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10:00 p.m., that consent does extend to the consumer who allegedly owes the debt or anyone
else who qualifies as a consumer under § 1006.6(a).

Recommendation: The Bureau should clarify that the prior consent of anyone
who qualifies as a consumer under the broader definition of § 1006.6(a) does not
transfer to any other person who qualifies as a consumer for purpose of §
1006.6(b)(4)(i).

4.3 §1006.6(c): Cease communication requests and refusals to pay

Section 1692c¢(c) of the FDCPA requires the collector to cease communication upon a written
request from a consumer or a written statement that the consumer refuses to pay the debt.
Proposed § 1006.6(c) largely restates the statutory language at 15 U.S.C. § 1692c(c), with the
addition of a prohibition on attempting to communicate. This addition is important because, as
discussed in our comments on § 1006.2(j) in § 3.6, supra, if the CFPB does not withdraw its
proposal to allow limited-content messages, the prohibition on -attempting to communicate” is
necessary to prevent debt collectors from sending limited-content messages after a cease
communication request or refusal to pay.

Comments 6(c)(1)-1 and 2 clarify that a consumer complies with the notice requirement of §
1692c¢(c) by notifying a debt collector - writing or in electronic form using a medium of
electronic communication through which a debt collector accepts electronic communications
from consumers.” This position is entirely consistent with the E-SIGN Act. While E-SIGN does
not require any person to agree to use or accept electronic communications, it allows them to do
so and ensures the validity and legal effect of electronic contracts, signatures, and other
documents if the parties have so agreed.?**

The proposed comment will make it easier for consumers to access the protections of §
1006.6(c). It would be helpful for the Bureau to also clarify, however, that a collector should be
deemed to accept electronic communications from consumers through any non-public-facing®®
medium listed on its website or listed in any of its outgoing communications to consumers.

In addition to approving this step to make it easier for consumers to cease all communications,
we still believe that it is important for consumers to have the ability to turn off particular channels
of communications (e.g. all phone calls) as discussed in our comments in § 6.3, infra, regarding
§ 1006.14(h).

915 U.S.C. § 7001(a), (b). Note that E-SIGN‘s consumer consent procedures are required only when a
law requires information to be provided to a consumer in writing, not when a law requires a consumer to
give written notice. 15 U.S.C. § 7001(c)(1).

20 1 other words, even if the collector lists a Facebook page on its website, consumers would not be

able to send a cease communication request by posting on the debt collector's Facebook page.
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Recommendation: The Bureau should adopt Proposed Comments 6(c)(1)-1 and -
2, but should clarify that a collector should be deemed to accept electronic
communications from consumers through any non-public-facing medium listed
on its website or listed in any of its outgoing communications to consumers.

44 §1006.6(d): Communications with third parties

441 §1006.6(d)(1): Prohibitions on third-party communications

Proposed § 1006.6(d)(1) largely restates the FDCPA's prohibitions on third-party
communications. However, Proposed Comment 6(d)(1)-1 states that because a limited-content
message is not a communication, a debt collector would not violate this section -ithe debt
collector leaves a limited-content message for a consumer with a third party who answers the
consumer‘s home or mobile telephone.” We have serious concerns about the Bureau‘s proposal
regarding limited-content messages. Those concerns are discussed in our comments regarding
§ 1006.2(j) in § 3.6, supra.

4.4.2 §1006.6(d)(2): Exceptions to prohibitions on third-party communications

Proposed § 1006.6(d)(2) largely restates §1692c(b) of the FDCPA. Proposed Comment 6(d)(1)-
1 refers to Comment 6(b)(4)(i)-1 for -guidance concerning a consumer giving prior consent
directly to a debt collector.” We refer the Bureau to our remarks on Proposed Comment
6(b)(4)(i)-1in § 4.2.5, supra, and do not repeat them here.

4.4.3 §1006.6(d)(3): “Reasonable procedures” for email and text message
communications

4.4.3.1  The Bureau should withdraw the proposed safe harbor rule.

Proposed § 1006.6(d)(3) would create a blanket safe harbor for debt collectors whose efforts to
communicate electronically with consumers result in third-party disclosures. It does this by
defining procedures that are reasonably adapted, for purposes of [15 U.S.C. § 1692k(c)], to
avoid a bona fide error.”?*' These procedures, discussed in §§ 4.4.3.2 to 4.4.3.3, infra, allow
extremely loose methods for a collector to obtain and use what it thinks might be the
consumer‘s mobile phone number or email address—methods that are certain to result in
messages reaching third parties. Yet under this proposed safe harbor, a debt collector that
complies with § 1006.6(d)(3) would be able to assert that it has fulfilled the second prong of the
bona fide error defense — requiring the -maintenance of procedures reasonably adapted to
avoid any such error’**—if a consumer sued the collector for a third-party disclosure in violation
of § 1692¢(b).

21 84 Fed. Reg. at 23,300.
%2 15 U.S.C. § 1692k(c).
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The Bureau should withdraw the proposal. The proposal is contrary to the consumer protection
purposes of the statute and is arbitrary and irrational. It is based on assumptions for which the
Bureau has marshaled no support.

Email and text message communications carry a significant risk of third-party disclosure. For
example, text messages frequently pop up on screens in a way that makes them visible to
others. Text messages to mobile phones used for work may be visible to employers in the same
way that emails typically are. Many low-income consumers rely on public locations like libraries
to access emails that may be viewable by others.

The risk of third-party disclosure is particularly high in the case of text messages. Because of
the frequency of reassignment of cell phone numbers, text messages will inevitably reach
persons who have nothing to do with the debt. Especially among low-income consumers who
are struggling to pay ongoing bills, changing phone numbers is a very common occurrence as
consumers lose cell phone service due to non-payment or running out of prepaid cell phone
minutes. According to the Federal Communications Commission (FCC), nearly 35 million cell
phone numbers are reassigned each year.”** As such, the likelihood of texting the wrong person
is high and debt collectors have good reason to anticipate third-party disclosures.

The Bureau will do a disservice not only to consumers but also to debt collectors if it adopts this
ill-advised safe harbor. Regardless of what the CFPB‘s FDCPA rules provide, text messages
violate the Telephone Consumer Protection Act (TCPA)** if they are sent via an autodialer to
persons who did not give the sender prior express consent. Collectors have often been held
liable under the TCPA for making autodialed calls to a debtor who has not provided prior
express consent®®® or for bombarding a non-debtor with calls intended for a debtor.?*® The
TCPA's requirements apply equally to text messages.?*” A debt collector will be liable for
statutory damages of $500, which can be trebled if the violation was knowing or willful, for each
text message sent to a person—either the consumer or a third party—without that person‘s prior
express consent.?®® This liability has often been imposed in class actions.?*®

% See Advanced Methods to Target and Eliminate Unlawful Robocalls, Proposed Rules, 83 Fed. Reg.

17,631, 17,632 (Apr. 23, 2018) (-Approximately 35 million numbers are disconnected and made available
for reassignment to new consumers each year.”).

238 47 U.S.C. § 227(b)(1)(A).
2% See, e.g., Gager v. Dell Fin. Servs., L.L.C., 727 F.3d 265 (3d Cir. 2013).

2% See, e.g., Soppet v. Enhanced Recovery Co., L.L.C., 679 F.3d 637 (7th Cir. 2012)

%7 See Report and Order, In re Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991,

18 F.C.C. Rcd. 14014, at 1 165 (F.C.C. July 3, 2003); In re Rules & Regulations Implementing the Tel.
Consumer Prot. Act of 1991, 30 F.C.C. Rcd. 7961, at [ 27, 107-108, 111-115 (F.C.C. July 10, 2015),
appeal resolved, ACA Int‘l v. Fed. Commc‘ns Comm‘n, 885 F.3d 687 (D.C. Cir. 2018) (setting aside two
parts of 2015 declaratory ruling, but leaving this portion undisturbed). See also Duguid v. Facebook, Inc.,
926 F.3d 1146 (9th Cir. 2019) (finding Facebook subject to the TCPA for sending repeated text messages
to non-subscriber). See generally National Consumer Law Center, Federal Deception Law § 6.7.2 (3d ed.
2017), updated at www.nclc.org/library.

23847 U.S.C. § 227(b)(3).

%39 See National Consumer Law Center, Federal Deception Law § 6.12.5 (3d ed. 2017), updated at
www.nclc.org/library.
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The Bureau’s proposed opt-out procedures are far too lax to amount to an assurance that the
collector has the consumer’s prior express consent. Nor will the CFPB's so-called safe harbor
protect debt collectors from TCPA liability when their text messages reach parties other than the
actual debtor, which they inevitably will. While consent given by a debtor to a creditor may
transfer to the collector under the TCPA, consent given by a debtor to call a certain number
does not allow the creditor or collector to call that number after it has been reassigned to
someone else.?*

The Bureau has requested comment about how its proposed rule would interact with other
federal statutes such as the TCPA.?*' Its safe harbor rule would interact poorly with the TCPA.
Instead of acting as a safe harbor, it would lead debt collectors into the eye of the storm.
Moreover, the evidence shows that the majority of consumers do not want to receive email or
text messages from debt collectors. Only 17% of all consumers (and12% of consumers who
have been previously contacted about a debt in collection) told the Bureau that email or text
messages were their -most preferred” method of being contacted about a debt in collection.?*?
Yet the CFPB's approach will open the floodgates to electronic communications for everyone.

A far more consumer-oriented approach would require collectors to honor the preferences of
consumers by first asking how they prefer to be contacted and obtaining explicit consent to use
that method. One of the reasons that consumers may not want to receive text messages from
debt collectors is that some cell phone plans require the consumer to pay per text message sent
or received. Requiring affirmative consumer consent would allow the consumer to decide
whether any perceived advantages of communicating by text are worth the costs per message.
It would also avoid leading the collector into TCPA liability.

The Bureau should also clarify that the safe harbor does not apply to direct messages, whether
via social media platforms or free-standing messaging platforms.*** The CFPB should not
expand the definition of email to include direct messages because, unlike distinct and individual
email addresses, some direct message platforms message people based on their name, making
it likely that messages will go to the wrong person, especially where the name is common (e.g.
sending a direct message to John Smith on Facebook).

Our discussion in this section refers to the E-SIGN Act, where relevant. However, our main
discussion of the E-SIGN Act, including electronic delivery of validation notices, is in § 13, infra,
regarding Proposed § 1006.42.

0 See, e.g., Osorio v. State Farm Bank, F.S.B., 746 F.3d 1242 (11th Cir. 2014); Soppet v. Enhanced
Recovery Co., L.L.C., 679 F.3d 637, 640 (7th Cir. 2012). See generally National Consumer Law Center,
Federal Deception Law § 6.3.4.3 (3d ed. 2017), updated at www.nclc.org/library.

24184 Fed. Reg. at 23,396-23,397.

%2 Consumer Fin. Prot. Bureau, Consumer Experiences with Debt Collection: Findings from the CFPB's

Survey of Consumer Views on Debt 37 (Jan. 2017), available at
http://files.consumerfinance.gov/f/documents/201701 cfpb Debt-Collection-Survey-Report.pdf.

3 its discussion, the CFPB requested comments, —on whiher to clarify the meaning of the term email
in proposed § 1006.6(d)(3), such as by specifying that it includes direct messaging technology in mobile
applications or on social media platforms.” 84 Fed. Reg. at 23,301. We strongly object to such an
expansion of the definition of email.

73


http://files.consumerfinance.gov/f/documents/201701_cfpb_Debt-Collection-Survey-Report.pdf

Recommendations: The Bureau should withdraw the proposed safe harbor rule.
It should require affirmative opt-in by the consumer as a condition of the debt
collector’s use of any form of electronic communication.

4.4.3.2 § 1006.6(d)(3)(i):  First prong of the reasonable procedures for email and text
message communication

The proposed safe harbor rule has two prongs. The first prong requires debt collectors, in order
to qualify for the safe harbor from third-party disclosures, to take one of three steps before using
an email address or, in the case of a text message, a phone number to communicate with a
consumer. These three methods of qualifying for the first prong of the safe harbor are
discussed in the following subsections. They are extraordinarily lax, and illustrate why the
proposed safe harbor rule must be withdrawn. The second prong is set forth in Proposed §
1006.6(d)(3)(ii), and is discussed in § 4.4.3.3, infra.

4.4.3.2.1 § 1006.6(d)(3)(i)(A): Email address or telephone number used by the
consumer to contact the debt collector

The first permissible method that the CFPB describes for qualifying for the first prong of the safe
harbor is for the collector to use an email address or telephone number for text messages -that
the consumer has recently used to contact the collector for purposes other than opting out of
electronic communications.” The proposed rule provides that complying with this method, unlike
the second and third methods, will allow a debt collector to use a work email address or a work
telephone number, not just a non-work email address or telephone number.

The CFPB assumes that consumers will assess the risk of third-party disclosures before using a
particular email address or phone number to contact a debt collector.?** This assumption is
unjustified and arbitrary, and the Bureau cites to no evidence to support it. To the contrary, we
think it highly unlikely that consumers will have done a third-party disclosure risk analysis before
using a particular email or phone number to communicate with a collector.

Instead of relying on the unwarranted assumption that a collector can safely send messages to
a cell phone number or email address that a consumer has recently used, the CFPB should
require prior consumer consent provided directly to the debt collector to authorize using a
particular method of electronic communication. This requirement is far more protective of
consumers. At a minimum, the CFPB should clarify in a comment on this section that a phone
call from a cell phone does not invite a text to that number. Consumers may be able to initiate a
call in private but text responses may pop up in a way that is visible to third parties.

The likelihood that emails will be seen by third parties is particularly high with respect to work
email addresses. As discussed in more detail in § 8.2.2, infra, it is common for an employer to
have the ability to access all emails received by its employees at employer-provided email
addresses. Employees may not be aware of this risk when they send personal emails from a

4 84 Fed. Reg. at 23,301 (-a consumer's decision to communicate electronically using a specific email
address or telephone number may suggest that the consumer has assessed the risk of third-party
disclosure to be low”).
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work email address. Even a consumer who is aware of this issue likely will be unaware that
sending a carefully-worded email to a collector will authorize the collector to send whatever
emails it chooses, revealing whatever information it wants, to the work email address.
Moreover, the CFPB's proposal to limit this category to emails or telephone numbers that the
consumer has used -fecently” to contact the debt collector is so vague that it is meaningless.
The proposed rule does not define fecently” at all, leaving it up to the imagination of the debt
collector. However, in its discussion, the CFPB asks if - the past year should qualify as
recent.”?** Such a long period is entirely inconsistent with the commonly-understood meaning of
—+ecently,” and would cause many problems for consumers. Struggling consumers may change
cell phone numbers frequently. Low-income consumers in financial crisis may change phone
numbers multiple times over the course of a single year. Many of these phone numbers will be
reassigned, and text messages sent to them will reach third parties. Email addresses can also
be terminated (e.g. an email address associated with a cable provider that ends when service is
terminated or an email address associated with a school or job) and sometimes are reassigned
(e.g. a university that discontinues an email address for a departed student and reassigns it to
an incoming student), although we believe that this happens far less frequently than the
reassignment of phone numbers. If this ill-advised safe harbor is retained, we suggest that
—fecently” should be defined as within the past 30 days to reflect the month-to-month nature of
many pay-as-you-go cell phone plans and the frequency of reassignment of telephone numbers.

Another significant problem with this proposed method of satisfying the first prong of the safe
harbor is that, under the TCPA, capturing a cell phone number that the consumer has used to
call the collector does not amount to prior express consent for the collector to send autodialed
text messages to the consumer at that number.?*® By suggesting that sending a text message
to a cell phone number that the consumer has used to call the collector falls within a safe
harbor, the CFPB would lead collectors into violating the TCPA.

Recommendation: The CFPB should require affirmative consumer opt-in before
the debt collector transmits electronic communications. Failing that, it should at
least revise the safe harbor rule to state that a call from a phone number does not
authorize a return text message. It should also revise its proposed Comment to
state that “recently” means within the past 30 days.

4.4.3.2.2 § 1006.6(d)(3)(i)(B): Disclosure of intent to communicate electronically
and failure to opt out

45 84 Fed. Reg. at 23,302.

% See, e.g., Phillips v. Mozes, Inc., 2015 WL 12806594 (N.D. Ala. Jan. 26, 2015) (lack of consent
sufficiently alleged when defendant captured plaintiff‘'s cell phone number from text message plaintiff sent
and text message itself did not state number); Castro v. Green Tree Servicing, 959 F. Supp. 2d 698
(S.D.N.Y. 2013) (placing call from cell phone to creditor is not consent); In re Rules & Regulations
Implementing the Tel. Consumer Prot. Act of 1991, Request of ACA International for Clarification and
Declaratory Ruling, 23 F.C.C. Rcd. 559 n.34 (Jan. 4, 2008) (-Fhe Commission also noted, however, that if
a caller's number is captured’ by a Caller ID or an ANI device without notice to the residential telephone
subscriber, the caller cannot be considered to have given an invitation or permission to receive autodialer
or prerecorded voice message calls.”).
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The second method that the CFPB describes for obtaining an email address or telephone
number for text messages that would satisfy the first prong of the safe harbor is having the debt
collector or creditor notify the consumer, no more than 30 days in advance, that a particular
non-work email address or non-work telephone number for text messages might be used to
contact the consumer, and giving the consumer a chance to opt out before using it.

The Bureau asserts that this method is permissible because a consumer who fails to opt out has
assessed the risk of third-party disclosures and determined that it is low.?*” However, the
Bureau cites no evidence to support this assertion. But it is far more likely that the consumer
was overwhelmed, did not notice any opt-out notice, or did not take the time to opt out, than that
the consumer actually conducted a risk assessment related to third-party disclosures.

This method is limited to contact at a non-work email address or, for text messages, a non-work
telephone number. Proposed comment 6(d)(3)(i)-1 refers to § 1006.22(f)(3) and its commentary
for clarification regarding when a debt collector knows or should know that an email address is
provided by a consumer‘s employer. Please see our comments on § 1006.22(f)(3) in §8.2.2,
infra, for discussion of the issues raised by these sections. The CFPB provides no guidance to
determine when a collector knows or should know that a telephone number is provided to the
consumer by the consumer‘s employer.

We are concerned that this notice may get lost among other notices, despite the requirement in
§ 1006.6(d)(3)(i)(B)(1) that it be provided clearly and conspicuously.?*® For example, it may be
added to a validation notice that is already full of other information, or added to a long list of
information provided in a phone conversation.?** We are also concerned that electronic notices
about the right to opt out might not be seen at all. Consumers would be unlikely to listen to an
opt-out message provided by robocall. > Unquestionably, the best way to protect consumers
from third-party disclosures is an opt-in method for electronic communication.

Comment 6(d)(3)(i)(B)(1)-2 says that the opt-out notice can be provided orally and the creditor
or debt collector may require the consumer to make the opt-out decision during that same
communication—in other words, the period during which the opt-out right can be exercised can
be limited to the length of the call. As noted above, phone calls to consumers already involve
multiple disclosures, and an opt-out notice about electronic communications may be overlooked
by consumers overwhelmed with other information.

Indeed, Comment 6(d)(3)(i)(B)(1)-3 states that both this opt-out notice and the opt-out notice for
hyperlinked delivery of validation and other required notices could be sent to the consumer in
the same communication. This will encourage collectors and creditors to mix in this opt-out
notice with other material where it will not be noticed. In addition, it will add to consumer
confusion to present two opt-out rights in the same notice. Consumers who attempt to opt out

7 84 Fed. Reg. at 23,302.

248 Comment 6(d)(3)(i)(B)(1)-1 refers to the definition of -elearly and conspicuously” in § 1006.34(b)(1).
Please see our comments on that section in § 11.2.2, infra.

9 The proposed rule would expand the amount of validation information that has to be provided to
consumers, see generally § 1006.34, but would authorize debt collectors to provide that information orally
at § 1006.34(a)(1)(ii).

%0 The Telephone Consumer Protection Act's prohibition of prerecorded calls to landlines without the
consumer‘s prior express consent applies only to telemarketing calls, not to debt collection calls. 47
C.F.R. § 64.1200(a)(3).
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may not realize that there are actually two different things that they can opt out of, and they may
opt out of only one instead of both. We discuss our serious concerns about the hyperlinked opt-
out notice in § 13.3.4.3, infra, in our discussion of § 1006.42.

Another concern about this proposed opt-out procedure is that the proposed rule makes the
safe harbor available to a collector if the creditor sends the opt-out notice and the consumer
fails to opt out. Creditors that are not also debt collectors under the FDCPA, however, will not be
subject to the proposed rule or required to document their compliance and provide that
documentation to debt collectors under any other statute or regulation. As a result, consumers
would not have a private right of action against a creditor that falsely claims to have provided
the opt-out notice.

Even if there were no other concerns about this proposed method of satisfying the first prong of
the safe harbor, its failure to conform to the prior express consent requirement of the TCPA
makes it a very unwise policy to adopt. A consumer's failure to opt out after receiving a notice
about electronic communications is unlikely to be considered prior express consent under the
TCPA. A collector that sends autodialed text messages to a consumer who has failed to
respond to an opt-out notice is likely to face TCPA liability. The CFPB should not adopt a rule
that would encourage collectors to violate the TCPA.

Comment 6(d)(3)(i)(B)(1)-2 does not define a reasonable period for the consumer to exercise
the opt-out right when the disclosure of the right is given in written or electronic
communications. However, according to Proposed § 1006.6(d)(3)(B)(1), the opt-out notice must
be sent -ro more than 30 days before” the debt collector’s first message to the email address or
phone number that it acquires through the opt-out procedure. This means that the window for
opting out must be shorter than 30 days. By contrast, the statute requires the consumer to be
given a full 30 days to exercise the rights provided by a validation notice. 15 U.S.C. § 1692g(a),
(b). Itis very confusing to permit a written notice to consumers about an opt-out right that could
be included in the validation notice, but would have a shorter period for action than the time
frame to dispute a debt or request original-creditor information in response to a validation notice.
Again, the solution to this problem is to present information about options to communicate
electronically that invites the consumer to opt in rather than presenting an opt-out right with a
deadline that differs from the deadline on the validation notice.

Comment 6(d)(3)(i)(B)(2)-1 appropriately clarifies that, even after the opt-out period in the §
1006.6(d)(3)(B)(1) notice, the debt collector would have to stop using that email address, or that
phone number for text messages, if the consumer opts out of contacts at that email address or
phone number (or opts out of all emails or text messages) pursuant to § 1006.14(h). While
these statements are true, this list is incomplete, since the debt collector would also have to
stop using the email address or phone number for text messages if the consumer opted out
pursuant to § 1006.6(e), or opted out of all communications pursuant to § 1006.6(c)(1)(ii). The
CFPB should amend the comment to clarify this.

Recommendation: Obtaining permission from the consumer through an opt-out
procedure to send electronic communications to a particular email address or
phone number is not a reliable way to ensure that the messages are not disclosed
to third parties and should not serve as the basis for a safe harbor. The CFPB
should withdraw Proposed § 1006.6(d)(3)(B).
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4.4.3.2.3 §1006.6(d)(3)(i)(C): Disclosure from creditor or prior collector and failure
to opt out

The third method that the CFPB describes for obtaining an email address, or a telephone
number for text messages, that will satisfy the first prong of the safe harbor requires these three
steps:

1. the debt collector must communicate with the consumer using a non-work email address
or, in the case of a text message, a non-work telephone number that the creditor or a
prior debt collector obtained from the consumer to communicate about the debt;

2. before the debt was placed with the debt collector, the creditor or the prior debt collector
must have recently sent communications about the debt to the non-work email address
or non-work telephone number; and

3. the consumer must not have asked the creditor or the prior debt collector to stop using
the non-work email address or non-work telephone number to communicate about the
debt.”’

The first problem with this method is the inherent assumption that if either the creditor or the
debt collector sent information to the consumer at a specific email address or a non-work
telephone number, that is sufficient proof that the consumer actually received it. As described in
§§ 4.4.3.1 and 4.4.3.2.1, supra, email addresses and cell phone numbers change often.
Moreover, unlike postal mail, which allows for mail forwarding by the postal service (or, indeed,
informal mail forwarding by subsequent dwellers at previous addresses), there is no ubiquitous
method of forwarding email or text messages. Sending the information to the consumer does
not mean the consumer received it. And even if the message was received, that does not mean
that the consumer viewed it, as it could easily have been viewed by a subsequent assignee of
that phone number or sent to a spam filter.

As with the second method, this method requires use of a -ron-work email address or, in the
case of a text message, a non-work telephone number.” This is an important prerequisite to
protect consumers. Please see our comments in § 8.2.2, infra, regarding § 1006.22(f)(3) for
more about workplace emails.

In addition, the Bureau's assumption that a consumer*s provision to a creditor of any email
address or a cell phone number shows consent to receive messages at that address or number
from a debt collector is unfounded. When consumers provide an email address or phone
number for text messages to a creditor, they typically do not think about the possibility that they
will fail to make the payments, the account will become delinquent, and that this same method
of communication will be used by a subsequent debt collector. Indeed, phone numbers and
email addresses are frequently required for account formation. Consumers are certainly not
performing risk assessments about the likelihood of future third-party disclosures if the email or
phone number that they provide for text messages is used potentially years in the future by a
debt collector.

We also have specific concerns about the three steps required under this provision. These
concerns are discussed in the remainder of this section.

51 84 Fed. Reg. at 23,304.
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Step One of this third method says that the email address or phone number for text messages
must have been -ebtained from the consumer to communicate about the debt.” The CFPB does
not specify what this means, and the whole issue raises a number of questions:

1. How will the debt collector know that the email address or phone number for text
messages was -ebtained from the consumer”? Will data be separately marked when it
was obtained from the consumer versus the result of research by a prior debt collector?

2. Can a credit card company use an email address that was provided at account formation
years prior to an account becoming delinquent? In that instance, the creditor obtained
the email address in order to be able to send the consumer ongoing communications
such as monthly account statements. The address was not provided to communicate
about a delinquent debt.

3. Can a creditor use a phone number that was provided for text messages for fraud
alerts? In that instance, the phone number was provided for the limited purpose of
receiving fraud alerts on the account and was not provided to communicate about the
debt.

These concerns are compounded by the fact that, when a consumer gives a creditor or a debt
collector a phone number for text messages, or an email address for the purpose of
communicating about a debt, the consumer may not anticipate that the information will be
transferred from the creditor to a collector or from one collector to another.

Moreover, most creditors are not subject to the FDCPA's regulations because they are not debt
collectors. Thus, the CFPB will not be able to regulate through this rulemaking how these
creditors actually obtain email addresses or phone numbers for text messages from consumers.
There are thus serious concerns about whether Step One is even workable, much less
consistent with the consumer protection purposes of the FDCPA.

Step Two requires that -before the debt was placed with the debt collector, the creditor or the
prior debt collector recently sent communications about the debt to the non-work email address
or non-work telephone number.”?*? However, it does not require that the consumer actually
received or was able to view the message, or that the creditor or debt collector took any steps to
confirm receipt and access. And, of course, any requirements placed on the creditors are not
enforceable under this proposed rule if they are not debt collectors under the FDCPA.

The addition of the undefined term +ecently” does not add any reliable protection to consumers,
because it can be interpreted in so many different ways. This issue is heightened by the
Bureau's suggestion in its discussion of another section of the safe harbor rule that +ecently”
might encompass contacts that occurred a year earlier. ®** See § 4.4.3.2.1, supra, regarding §
1006.6(d)(3)(i)(A) for more discussion of this issue.

Step Three requires that -the consumer did not request the creditor or the prior debt collector to
stop using the non-work email address or non-work telephone number to communicate about

%2 84 Fed. Reg. at 23,304.
%3 84 Fed. Reg. at 23,302.
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the debt.”®* To treat non-response as confirmation that the phone number or email address can
be safely used to communicate with the intended consumer is completely unjustified. Non-
response is just as likely to mean that an email message ended up in the recipient's spam
folder, that it was blocked by a robocall blocking service, or that it reached the wrong person,
who deleted it as spam or phishing.

Moreover, in the case of communications from the creditor, the creditor would be under no
obligation to inform the consumer of the right to opt out of such communications.?” It is
especially wrong to treat a failure to exercise an opt-out right of which the consumer was never
informed as implicitly authorizing a different party to send messages to that email address or
phone number.

Recommendation: The CFPB should withdraw this proposed method based on
notice from the creditor or a prior debt collector.

4.4.3.3 § 1006.6(d)(3)(ii):  Second prong of the reasonable procedures for email and text
message communication

In addition to taking one of the three steps discussed above to comply with § 1006.6(d)(3)(i), the
proposed regulation requires that, in order to qualify for the safe harbor, debt collectors must
take -additional steps to prevent communications using an email address or telephone number
that the debt collector knows has led to a [third-party disclosure].” We definitely agree that the
three steps discussed above are insufficient to provide any reasonable assurance that emails or
text messages will not be seen by third parties. However, the vague requirement of -additional
steps” is wholly inadequate. If the collector knows that its use of an email address or telephone
number has led to a third-party disclosure, the Bureau should mandate that the collector
discontinue use of that email address or telephone number immediately, and that it not use that
email address or telephone number again until it has had an actual interaction with the
consumer in which the consumer provides explicit consent.

Recommendation: If it retains any part of its proposed safe harbor, the CFPB
should require collectors to stop using an email address or phone number for
text messages if it knows that using that email address or phone number for text
messages has caused a third-party disclosure, unless the collector has received
explicit authorization from the consumer to continue using the email address or
phone number for text messages in spite of the disclosure.

%4 84 Fed. Reg. at 23,304.

%% |n contrast, under § 1006.6(e), a debt collector would have to provide an opt-out notice in electronic
communications.
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4.5 §1006.6(e): Opt-outs for electronic communications

In Proposed § 1006.6(e), the CFPB proposes to require debt collectors to add opt-out notices to
communications or attempts to communicate electronically. This section states:

A debt collector who communicates or attempts to communicate with a consumer
electronically in connection with the collection of a debt using a specific email address,
telephone number for text messages, or other electronic-medium address must include
in such communication or attempt to communicate a clear and conspicuous statement
describing one or more ways the consumer can opt out of further electronic
communications or attempts to communicate by the debt collector to that address or
telephone number. The debt collector may not require, directly or indirectly, that the
consumer, in order to opt out, pay any fee to the debt collector or provide any
information other than the email address, telephone number for text messages, or other
electronic-medium address subject to the opt out.

We strongly support an opt-out requirement. Without a specified limit on the number of
electronic communications, it is particularly critical that consumers have an ability to turn off
these channels of communication if they become harassing. The opt-out procedure must work
well, and debt collectors must be held responsible for responding in a timely manner to opt-out
requests.

Aside from limiting harassment, there are a number of other situations where consumers may
wish to opt out. For example, if debt collectors are contacting the consumer by text message on
a work phone or via a work email, consumers need the ability to easily shut down such
communications immediately. Consumers who do not have reliable access to a particular
channel of electronic communication may prefer to opt out of communications via that channel
entirely. Consumers who are being contacted erroneously may prefer to opt out rather than call
the debt collector to deal with a wrong-number text or an email message that was the result of a
typo. Indeed, opt-out messages have become such a ubiquitous part of the consumer
landscape that it is surprising and confusing not to see one.

While we strongly support this opt-out requirement, it should be in addition to and not instead of
a requirement for opt-in consumer consent to receive messages via a particular electronic
communication channel. Moreover, we have several specific recommendations about how the
CFPB can strengthen its opt-out requirement, which we discuss below.

First, the CFPB should require debt collectors to accept consumer opt-outs through any
reasonable method. -Reasonable method” should be defined to include any communication
channel used by the debt collector to communicate with the consumer or that the debt collector
lists on its website, or any communications that it provides to consumers as a means of
contacting the debt collector. This means, for example, that a consumer who wants to opt out of
debt collection emails should be able to call a debt collector to opt out of future email
communications if the debt collector uses the phone to contact consumers, lists its phone
number on its website, or lists its phone number on written communications with consumers. In
contrast, for example, if a debt collector does not want to be contacted with consumer opt-outs
by fax, it can refrain from contacting consumers by fax, remove any fax numbers from its
website, and remove fax numbers from its written communications.

Currently, the CFPB's proposed rule generally leaves it to the debt collector’s discretion to
choose the ways that a consumer can opt out. This discretion is problematic, because debt
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collectors could adopt onerous requirements to limit the consumer’s ability to opt out or extend
the amount of time that they will be able to communicate with the consumer before any opt-out
takes effect. For example, a debt collector could say that, in order to opt out of email or text
messages, the consumer must send a certified letter to a certain Post Office Box in Nebraska.
Even if the debt collector is not trying to make it difficult to opt out, an unnecessarily limited
method for opting out may be problematic for some consumers. For example, if the debt
collector inadvertently emails a consumer at work, an opt-out procedure that requires a return
email from that email address could be problematic for a consumer whose work emails are
monitored and who would therefore prefer to contact the debt collector by phone or through
another communication channel. For these reasons, allowing the consumer to opt out through
any reasonable method will provide far more protection.

Since this rule, if adopted, will apply to text messages, it is particularly important to make it clear
that the consumer can opt out of receiving text messages by any reasonable method. The
Telephone Consumer Protection Act applies to text messages that are sent by an autodialer,?*®
as texts from businesses typically are. The Federal Communications Commission has ruled that
a called party has the right to revoke consent to receive autodialed calls or text messages by
any reasonable means.”®’ In order to protect consumers and to avoid leading debt collectors to
violate the TCPA, which can carry significant liability, the CFPB should take pains to conform its
rule to these requirements.

The proposed rule does provide that -fjhe debt collector may not require, directly or indirectly,
that the consumer, in order to opt out, pay any fee to the debt collector or provide any
information other than the email address, telephone number for text messages, or other
electronic-medium address subject to the opt out.” These protections are important, but we note
that by limiting this to a prohibition on paying a fee to the debt collector, the debt collector can
still require the consumer to incur a cost in order to opt out. For example, as discussed above,
the proposed rule appears to allow debt collectors to require a certified letter in order to opt out.
For consumers who have to pay for each text message, requiring a text to opt out would also
cause the consumer to incur an additional charge.?®® Once again, this speaks to the need to
allow consumers to choose how best to opt out, which would allow them to avoid potential
costs.

We are also concerned that some collectors may argue that the opt-out procedure is not
required for all types of electronic communications. The proposed rule says that debt collectors
will have to provide opt-out methods when communicating or attempting to communicate
-electronically in connection with the collection of a debt using a specific email address,
telephone number for text messages, or other electronic-medium address.” Some collectors

2% Report and Order, In re Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, 18
F.C.C. Rcd. 14014, at 9 165 (F.C.C. July 3, 2003). See generally National Consumer Law Center, Federal
Deception Law § 6.7.2 (3d ed. 2017), updated at www.nclc.org/library.

27 In re Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, 30 F.C.C. Rcd. 7961, at
11163, 64 (F.C.C. July 10, 2015), ruling upheld, ACA Int'l v. Fed. Commc‘ns Comm‘n, 885 F.3d 687 (D.C.
Cir. 2018). See generally National Consumer Law Center, Federal Deception Law § 6.3.4.4.1 (3d ed.
2017), updated at www.nclc.org/library.

8 The CFPB cites one source stating that 10% of U.S. mobile phone numbers did not have unlimited
texting in 2015. 84 Fed. Reg. at 23,305 n.255 (May 21, 2019) (citing Josh Zagorsky, AlImost 90% of
Americans Have Unlimited Texting, Instant Census Blog (Dec. 8, 2015), available at
https://instantcensus.com/blog/almost-90-of-americans-have-unlimited-texting)).
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may argue that direct messages through certain social media platforms, for example, may not
qualify under this list to the extent that they do not have an electronic-medium address. For
example, in Facebook Messenger or Linkedln Messaging a user searches for a person by
name, potentially choosing from multiple people with the same name as the person that the user
wants to message, rather than specifying an email address, phone number, or other account
identifier. The CFPB should revise this language to make it clear that opt-out notices are
required for all electronic communications.

In Proposed Comment 6(e)-1, the CFPB clarifies that the opt-out notice must be clear and
conspicuous, which is defined at § 1006.34(b)(1) as meaning +eadily understandable . . . the
location and type size also must be readily noticeable to consumers.” This requirement is
positive.

In its proposed comments, the CFPB gives two examples of opt-out procedures that would
comply with the rule. Both have merit, but the CFPB should require collectors to make these
procedures available instead of simply giving them as examples and leaving it to the collector's
discretion whether to offer them. First, Proposed Comment 6(e)-1(i) states that a debt collector
would comply with these requirements by including in a text message, -Reply STOP to stop
texts to this telephone number.” The CFPB should require collectors that send text messages to
allow opt-out by replying -STOP,” and to disclose this method in the text message. However, In
keeping with the idea that consumers should be able to use any reasonable method to opt out,
we recommend that this statement be revised to read, -Gontact us or reply STOP to stop texts
to this telephone number.”

Second, Proposed Comment 6(e)-1(ii) says that an email message will comply -by including
instructions in a textual format in the email, in a type size no smaller than the other text in the
email, explaining that the consumer may opt out of receiving further email communications from
the debt collector to that email address by replying with the word stop‘ in the subject line.”
Again, we agree that this is a reasonable opt-out method, but the CFPB should require
collectors to make this method available in all emails instead of just listing it as an example.
However, the message about how to stop collection emails should be expanded to address all
the methods that can be used to contact the collector. For example, -Gontact us via phone,
email, text, or reply to this message with the word stop’ in the subject line to opt out of future
emails to this email address.” B

As for the details of this method, we agree that the description of the opt-out right should be
textual instead of being included in a graphic, to ensure that the information is available to
readers with disabilities who may use text reading tools. Requiring it to be textual will also
ensure that the information displays, since email programs may not download graphics to limit
the amount of data needed or due to slow internet connections. The text should be the same
size as the text in the email to ensure that the message does not get lost in the fine print.

As a final comment, it is notable that Proposed § 1006.6(e) gives consumers the right to opt out
of receiving electronic communications from a debt collector, but does not explicitly require the
collector to honor the consumer‘s opt-out. Instead, the requirement to honor an opt-out is found
in § 1006.14(h). We recommend that the Bureau revise Proposed § 1006.6(e) to require the
collector to honor a consumer‘s opt-out request as provided by § 1006.14(h). Stressing this
requirement is particularly important, since the Telephone Consumer Protection Act will impose
liability on a collector that continues to send autodialed text messages to a consumer after the
consumer has withdrawn consent to receive them.
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Recommendation: The Bureau should:

¢ Include an opt-out requirement in addition to a requirement for opt-in
consumer consent to receive messages via a particular electronic
communication channel.

¢ Require debt collectors to accept consumer opt-out requests through any
reasonable method, including any communication channel used by the
debt collector to communicate with the consumer or that the debt collector
lists on its website or any communications that it provides to consumers
as a means of contacting the debt collector.

e Mandate that collectors allow consumers to opt out of text messages by
texting “STOP” and to opt out of email messages through a similar
procedure, and that they disclose this method in any text message or
email.

e Add a Comment to § 1006.6(e) noting that the collector must honor a
consumer’s opt-out request as provided by § 1006.14(h).

5. §1006.10: Acquisition of location information

5.1 Overview

In Proposed § 1006.10, the CFPB addresses the limits on collectors® activities to obtain location
information about a consumer. Much of the proposed rule closely tracks the parallel statutory
prohibition in § 1692b of the FDCPA. However, we have serious concerns about the
unjustifiably high number of calls that the proposed rule would allow collectors to make to third
parties and its failure to address electronic communications.

5.2 §1006.10(a): Definition of location information

Proposed § 1006.10(a) restates the definition of H4ecation information” with minor modifications
from the original text in 15 U.S.C. § 1692a(7) of the FDCPA.

Comment 10(a)-1 explains that, for a deceased consumer, Hecation information” includes the
information provided in § 1006.10(a) for a person who is -authorized to act on behalf of the
deceased consumer's estate.” As discussed in our comments regarding § 1006.6(a) in § 4.1.4,
supra, the term -authorized to act on behalf of the deceased consumer's estate” is vague and
unclear and needs further clarification by the CFPB to limit these contacts to the person who is
legally authorized to act on behalf of the estate.

The CFPB should further state in this comment that where the debt collector has the relevant
person'‘s contact information, the collector is prohibited from contacting third parties for location
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information, as the FTC's Commentary stated.?*® The CFPB should also clarify that the debt
collector must consult available public records to identify whether an estate is in probate. If it is,
the CFPB should clarify that the collector may contact only the executor or administrator of the
estate identified in the public filing and is prohibited from contacting third parties.

Recommendation: The CFPB should:

¢ Prohibit third-party contact where the debt collector already has the
relevant person’s contact information; and

e Require debt collectors to review public records to identify whether an
estate is in probate with an executor or administrator and, if so, prohibit
contact with other third parties.

5.3 §1006.10(b): Form and content of location communications

Proposed § 1006.10(b) restates § 1692b of the FDCPA, providing instructions for how debt
collectors can contact third parties to obtain location information for the consumer.

Proposed Comment 10(b)(2)-1 addresses the question of how a debt collector should comply
with Proposed § 1006.10(b)(2), which instructs that a debt collector must fn]ot state that the
consumer owes any debt” when attempting to acquire location information, when the consumer
is deceased. The comment states that a debt collector does not violate this rule if the debt
collector states that it is -seeking to identify and locate the person who is authorized to act on
behalf of the deceased consumer‘s estate.” We do not have any concerns about this proposal.

5.4 §1006.10(c): Frequency of attempted calls to obtain location
information

Proposed § 1006.10(c) states, in part, that a debt collector must comply with § 1006.14(b),
regarding limits on the frequency of telephone calls to a third party when the collector is seeking
location information. This would allow a debt collector to attempt to call a third party who has no
relation to or obligation on the debt up to seven times a week, including seven attempted calls in
one day, or one attempted call every day for an indefinite period of time if the third party does
not answer.

Even worse, if a consumer allegedly owes multiple debts, the debt collector could attempt to call
the third party seven times per week for every debt in collection, meaning that the collector
would be allowed to attempt to call this un-obligated person multiple times per day. As
discussed in our comments on § 1006.14(b), this is abusive and harassing for a consumer, let
alone a third party who has no obligation on the debt.

29 ETC Official Staff Commentary § 805(b)-2 (-& debt collector may not call third parties under the
pretense of gaining information already in his possession”).

85



Moreover, under the proposed rule, a debt collector would also be able to call an unlimited
number of third parties in an effort to seek location information for the consumer. This means
that a collector could potentially call the consumer‘s parents, siblings, other relatives,
classmates, friends, former neighbors, clergy, commanding officers, and former co-workers. For
a consumer who allegedly owes seven debts, a debt collector would be able to make 49
attempted calls per week to each of these persons. This is absurd.

At a time when Americans are increasingly reluctant to answer calls from unknown phone
numbers, third parties are likely to treat attempted location calls as spam calls and simply ignore
them. This is particularly true given that the debt collector may be initiating calls from multiple
numbers and is not prohibited by the proposed rule from spoofing its number.?® Thus, the fact
that collectors -must not communicate more than once with such person”®' (absent certain
exceptions) will not provide the same protection from a high volume of harassing attempted
calls as it once did when people typically answered all calls to their landline phones.

Given these serious problems with the proposal to allow all these calls to un-obligated third
parties, the Bureau must take additional steps to further limit the number of attempted calls a
debt collector can make to an unobligated third party to seek location information. The Bureau
should prohibit more than one attempted call per third party per week until the debt collector
communicates with that person. Once the collector communicates with the third party, all
additional attempted communications must cease unless there is an applicable exception under
§ 1006.10(c). In addition, the Bureau should clarify that a communication in which the called
party declines to give information to the collector or asks the collector to stop calling is a
communication for purposes of the prohibition of future calls, and that a belief that such a
person has location information is not grounds for the collector to place additional calls to that
person. The Bureau should also clarify that a collector is prohibited from contacting any third
parties under the pretense of gaining location information if it already has location information
for a consumer, as the FTC did in its commentary.?®?

Recommendation: The Bureau should:

e Limit collectors to one attempted communication per third party per week
until the collector communicates with the third party.

e Prohibit a collector from making additional attempted communications
after communicating with the third party, unless the exceptions in §
1006.10(c) apply;

e Prohibit a collector from making further calls to a third party who has
declined to provide information or has asked the collector to stop calling.

%% Contrast SBREFA Outline at 116 Appx. H (-the Bureau is considering a proposal that would require
debt collectors to display working, in-bound, toll-free telephone numbers to appear on caller ID screens of
consumers”).

1 Proposed § 1006.10(c).

%62 ETC Official Staff Commentary § 805(b)-2 (-a debt collector may not call third parties under the
pretense of gaining information already in his possession”).
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e Prohibit a collector from contacting third parties to obtain location
information if it already has location information for that consumer.

5.5 Electronic communications, voicemails, and location information

The CFPB does not address whether or how debt collectors will be allowed to use electronic
communications or voicemail messages to contact third parties in order to obtain consumer
location information. It should clarify that any electronic communication or voicemail message to
a third party to obtain location information is required to comply fully with § 1006.10. It should
also make clear that such messages are prohibited to the extent that they convey the name of
the collector's employer without the third party first requesting such information. For example,
an email message might identify the employer in the body of the message, in the email address,
or in the email header.

Moreover, the CFPB should make clear throughout the proposed rule that limitations on
electronic communications or voicemails directed toward consumers apply equally to attempts
to obtain location information, including the opt-out requirement in § 1006.6(e) and the
prohibition on outward-facing social media communications in § 1006.22(f)(4).

As discussed in the prior section, protections for unobligated third parties must also go beyond
protections for consumers, limiting any attempted communication - whether by phone or
electronically - to no more than one attempt per week.

Recommendations: The Bureau should:

o Clarify that any electronic communication or voicemail message to a third
party to obtain location information must fully comply with § 1006.10 and
that messages are prohibited to the extent that they convey the name of
the employer without the third party first requesting such information.

e Clarify throughout the proposed rule that limitations on electronic
communications or voicemails directed toward consumers apply equally
to attempts to obtain location information.

5.6 Limited-content messages and location information

As discussed in our comments regarding Proposed § 1006.2(j) in § 3.6, supra, the Bureau is
proposing to allow debt collectors to leave limited-content messages with third parties. One of
our many concerns about this proposal is that it could be interpreted to allow collectors to leave
limited-content messages with third parties who are contacted for the purpose of obtaining
location information. As discussed more fully in § 3.6.3.2, supra, we urge the Bureau, if it goes
forward with the proposed limited-content message rule, to make it clear that collectors cannot
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leave limited-content messages with third parties except when the third party has answered a
call to the consumer's telephone number.

6. §1006.14: Harassing, oppressive, or abusive conduct

6.1 Overview

In Proposed § 1006.14, the Bureau addresses limits on the frequency and manner of making
collection calls. The Bureau's proposed limit on the frequency of calls to the consumer is
excessively high. It arbitrarily and irrationally ignores compelling evidence of the harm that
excessive calls cause to consumers and the high volume of consumer complaints about this
practice. If adopted, it will likely result in an increase rather than a decrease in high-volume
harassing calls.

A positive feature of the proposed rule is that it would allow consumers to opt out of receiving
communications by a particular medium of communication. However, this portion of the
proposed rule should be significantly strengthened in order to achieve its purposes.

6.2 §1006.14(a): General prohibition of harassing, oppressive, or
abusive behavior

Proposed § 1006.14(a) would provide specific limits on telephone calls made to collect debts,
but not on any other type of contact, including electronic communications. In its discussion, the
CFPB states that the general prohibition of any conduct the natural consequence of which is to
harass, oppress, or abuse any person in connection with the collection of any debt, found in §
1692d and in proposed § 1006.14(a), -would apply to harassment through media other than
telephone calls.”®® The CFPB should codify this interpretation in a comment to § 1006.14(a),
articulating that emailing, texting, or otherwise engaging in electronic communication or
attempted communication too frequently is a violation of § 1006.14(a). Further, the comment
should state that this rule applies even if the consumer had not exercised the § 1006.6(e) opt-
out right or the § 1006.14(h) right to request that the debt collector stop using a particular
communication channel. The comment should also explain that, in assessing whether the
-patural consequence” of a particular number of communications was to harass, oppress, or
abuse, all communications, including phone calls, must be included to evaluate whether the
debt collector violated § 1006.14(a). In other words, the cumulative amount of total
communications could violate § 1006.14(a) even if the total number of communications through
a single channel did not.

The Bureau explained in its discussion that it -eurrently is unaware of sufficient evidence of
consumer injury that would suggest a need for restricting the frequency of email and text
message communications.”?®* This lack of evidence is likely due to the fact that, as the Bureau
recognized, -debt collectors generally have not yet begun communicating with consumers using

263 84 Fed. Reg. at 23,309.
264 Id
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these or other newer communication media.”?®® However, there are other sources of information
that the Bureau should assess before reaching any conclusion about the effect of frequent text
messages or emails on consumers. For example, the FTC receives tens of thousands of
complaints every year about text messages, including unsolicited text messages.”® To ensure
that consumers are protected from a flood of emails, texts, or other electronic communications
that are harassing, oppressive or abusive, the CFPB should not proceed with this rulemaking
until it has requested and analyzed the FTC's data. It should also ask the FCC to share its
complaint data about unsolicited text messages. In addition, whether or not the CFPB proceeds
with a rule that does not place limits on the frequency of email and text messages in debt
collection, it should gather evidence about communication frequency annually to assess
whether a specific limit is needed for electronic communications in the future. In order to
facilitate better tracking of consumer complaints about electronic communications, the CFPB
should also modify the complaint database to enable consumers to indicate whether they are
complaining about an electronic communication.

Recommendation: The Bureau should:

e Issue a comment clarifying that emailing, texting, or otherwise engaging in
electronic communication or attempted communication too frequently
would be a violation of § 1006.14(a).

e Obtain and analyze the FTC’s and FCC’s complaint data about unsolicited
text messages before proceeding with a rule that does not place frequency
limits on them.

e Gather evidence about communication frequency annually to reassess the
need for explicit limits on electronic communications.

6.3 §1006.14(b): Repeated or continuous telephone calls or telephone
conversations

6.3.1 §1006.14(b)(1): Prohibition of repeated or continuous telephone calls or
conversations

Proposed § 1006.14(b)(1) largely restates § 1692d(5) of the FDCPA, which provides that a debt
collector violates the general prohibition against harassing, oppressive, or abusive conduct in §

%65 84 Fed. Reg. at 23,308.

%6 See Holly Shively, Robotexts a growing concern for fraudulent activity, Dayton Daily News, Aug. 24,

2019, available at
https://www.daytondailynews.com/business/robotexts-growing-concern-for-fraudulent-
activity/xV6vu8kfpSICZIMDOTOGDM/# (ast year, the Federal Trade Commission received 93,331
complaints about unsolicited, potentially fraudulent, misleading or deceptive texts, a spokesman told the
Dayton Daily News. That's a 30 percent increase from the 71,777 in 2017. ... During the first six months
of 2019, there have been 44,422 complaints to the FTC, which has the largest consumer complaint
database in the country.”).
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1692d by repeatedly -eausing a telephone to ring or engaging any person in telephone
conversation repeatedly or continuously with intent to annoy, abuse, or harass any person at the
called number.””®’” The CFPB proposes to modify the language from -eausing a telephone to
ring” in § 1692d(5) to placing” the telephone calls in § 1006.14(b)(1)(i), (ii). This is a helpful
modification, because placing multiple calls can be harassing even if the consumer's phone
does not ring each time it is dialed (either because the phone provides a different type of alert,
such as vibrating, or because the call goes directly to voicemail).

Proposed Comment 14(b)(1)-1 clarifies that placing a telephone call” under § 1006.14(b)(1)(i)
and (ii) includes ringless voicemail. Treating ringless voicemail as placing a call will protect
consumers from harassment. Ringless voicemails can be used to harass consumers if multiple
voicemail messages fill up the consumer‘s voicemail box?*® and make it difficult to receive
critical personal or business messages. As the 4,461 consumer comments made by consumers
in the proceeding initiated at the Federal Communications Commission®® regarding ringless
voicemails made clear, consumers are quite concerned about voicemails filling up their
message boxes.?”

Comment 14(b)(1)-1 also clarifies that -placing a telephone call” under § 1006.14(b)(1)(i) and (ii)
does not include sending electronic messages to a mobile phone, including text or email.
Please see our comments on frequency of electronic communications in our discussion of §
1006.14(a) in § 6.2, supra.

In addition to adopting this prohibition pursuant to its FDCPA authority as Proposed §
1006.14(b)(1)(i), the CFPB proposes to adopt a parallel prohibition under the Dodd-Frank Act as
§ 1006.14(b)(1)(ii). Because of the scope of the Dodd-Frank Act, this latter subsection would be
limited to debt collectors collecting consumer financial product or service debt. As addressed in
our comments regarding § 1006.1(c) in § 2.3, supra, we do not have concerns about the more
limited coverage under the Dodd-Frank Act where, as here, the CFPB issues a parallel
regulation under its FDCPA authority.

%715 U.S.C. § 1692d(5).

28 See, e.g., AT&T, Explore Voicemail Options, available at

https://www.att.com/esupport/article.html#!/wireless/KM10092097gsi=rmne6w (capacity ranges from 20 to
40 voicemails, where an additional fee is required for more than the basic 20 voicemail plan); Sprint,
Know how many messages can be stored in your voicemail box (Jun. 2, 2017), available at
https://www.sprint.com/en/support/solutions/services/know-how-many-messages-can-be-stored-in-your-
voicemail-box.html (¥our voicemail box can hold a total of 30 messages.”); Verizon, Voicemail
Comparison, available at https://www.verizonwireless.com/support/voice-mail-comparison/ (capacity
ranges from 20 to 40 messages; in some cases only 20 messages are available without an additional
fee).

269

The proceeding at the FCC was initiated by the request for an express exemption from the TCPA. See
In re Petition for Declaratory Ruling filed by All About the Message, L.L.C., CG Docket No. 02-278 (filed
Mar. 31, 2017), available at
https://ecfsapi.fcc.gov/file/104010829816078/Petition%20for%20Declaratory%20Ruling%200{%2
0AIlI%20About%20the%20Message %20LL C.pdf.

270

Comments on the AATM Petition, available at
https://www.fcc.gov/ecfs/search/filings?q=ringless%20AND%20(proceedings.name:((02%5C-
278%))%200R%20proceedings.description:((02%5C-278*)))&sort=date disseminated,DESC.
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We do, however, have concerns about the fact that the CFPB has chosen to limit its authority
under the Dodd-Frank Act to debt collectors instead of debt collectors and creditors who call in
excess of the proposed frequency limits.?”" Creditors engaged in debt collection are among the
most frequent users of robocalling technology.?”> The CFPB should engage in a second
rulemaking to limit abusive practices by creditors collecting their own debts.

Recommendations:

¢ Ringless voicemail should be considered placing a call under §
1006.14(b)(1)(i).

o The Bureau should engage in a second rulemaking to limit abusive
practices, like high call volumes, by creditors collecting their own debts.

6.3.2 § 1006.14(b)(2): Frequency limits on phone calls

6.3.2.1 Introduction

In 2018, call frequency was the number one category of law violations among the nearly
480,000 debt collection complaints collected by the FTC‘s Consumer Sentinel Network, with
more than 136,000 complaints reported under the heading -ealls any person repeatedly or
continuously.”?”® Proposed § 1006.14(b)(2) would clarify when debt collectors violate §
1006.14(b)(1)‘s prohibition on -plac[ing] telephone calls or engag[ing] any person in telephone
conversation repeatedly or continuously with intent to annoy, abuse, or harass any person at the
called number” by providing a bright line standard. A bright line standard is a good idea if it
would serve to protect consumers. The problem, however, is that the number proposed by the
Bureau for this standard is so high as to actually cause more problems than it solves.

Specifically, under the proposed rule a debt collector would violate § 1006.14(b)(1) only by (1)
making more than seven calls in a seven-day period, or (2) calling within seven days after
having a telephone conversation with the consumer. As explained in § 1006.14(b)(5), these
limits would apply per account rather than per collector.

For the reasons that we explain below, these limits do not provide sufficient protection to
consumers from harassing calls. The proposed rule would greatly increase the total permissible
call volume in many cases. It would create a safe harbor for harassing and oppressive
cumulative calls.

" 84 Fed. Reg. at 23,313 n.314.

%2 National Consumer Law Center, Robocalls & Telemarketing, Top 50 Robocallers in the US: June

2019, available at http://www.nclc.org/issues/robocalls-and-telemarketing.html.

3 National Consumer Law Center analysis of data produced on June 24, 2019 by the Federal Trade
Commission in response to a Freedom of Information