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WATER AFFORDABILITY ADVOCACY TOOLKIT

Data Collection and Transparency

The fight for policies and programs that ensure affordable access to water and

sewer service begins with access to critical data held by utilities.

Data can provide advocates with important information
about topics such as:

® water affordability burdens;

® which communities and neighborhoods are most
impacted by unaffordable water bills and utilities’ credit
and collection policies;

® whether there are disproportionate impacts of water bill
burdens and collection practices by race;

® where outreach efforts for available affordability and
assistance programs should be aimed; and

B whether new or existing policies and programs are
effective at ensuring affordable access to water and
sewer services for low-income households.

Efforts to obtain this type of information have been, to

put it mildly, an uphill battle. Today most water utilities
are not required to collect or report data related to

rate increases, customer bills, or credit and collections
practices. Consequently, decision makers and advocates
can face great challenges in assessing the full impact of
water utility practices on financially struggling households

and communities.

This module begins by discussing the critical importance
of data collection and reporting in advancing water
affordability goals. Obtaining more granular geographic
data, such as by zip code or census tract, is especially
important to allow regulators and advocates to understand
and address racial and other inequities related to water
affordability and access. Then, the module discusses
strategies to enhance transparency and improve access to
important data on water affordability. These approaches
include creation of statewide reporting requirements and
other mechanisms that advocates can use to get individual
utilities to release data.

SOLUTIONS AND TOOLS EXPLORED IN THIS MODULE:

= Increasing transparency of utility policies and practices by
requiring enhanced reporting of utility data, ideally at the zip
code or census tract level.

= Qbtaining utility data through public records requests,
rate-setting proceedings, or litigation.
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THE CURRENT LACK OF DATA ON WATER AFFORDABILITY LEAVES
DECISION MAKERS AND ADVOCATES IN THE DARK

Most water and wastewater utilities in the United States
are not required to collect or report data related to water
affordability, such as information on rate increases,
customer bills, or credit and collections practices. As a
result, the baseline information necessary to assess the
full extent and impact of unaffordable water bills is often
unavailable to regulators, advocates, and the public.

The data gap is especially significant for the majority

of water systems that are not regulated by state utility
commissions, a group that includes nearly all publicly
owned water systems. For many of these systems, even the
current rates for water service may be hard to come by, and
very rarely are water rates compiled statewide.'

At the national level, no agency tracks water affordability
data in the United States. By contrast, for the energy
sector, the U.S. Energy Information Administration
compiles a detailed national-level data set, the Residential
Energy Consumption Survey (RECS), which includes
assessments of energy affordability and energy insecurity.”
Past editions of this survey have revealed stark disparities
in energy affordability by race and income.? As business
journalist Charles Fishman argued in a 2016 op-ed piece for
the New York Times, the RECS could provide one potential
model for creating transparency in the water sector.*

The lack of reliable data on water affordability means

that lawmakers, regulators, and water utilities are often

in the dark concerning the impacts of their decisions on
financially struggling households and communities. For
example, in a December 2020 report detailing the looming
water affordability crisis in Massachusetts, the state’s
Advisory Committee to the U.S. Commission on Civil Rights
identified enhanced data reporting as a critical change
needed to allow decision makers to address inequities
related to water affordability.” The report noted that,
despite the existence of a recent study finding significant
racial disparities in water shutoffs in Boston, local
governing bodies did not collect data on shutoffs, liens,

or payment plans. “Without adequate data,” the report
concluded, “policy makers can’t document and remedy any
suspected bias in the implementation of water plans.”®

For advocates, too, the lack of reliable data can impede
efforts to convince decision makers of the urgency of water
affordability challenges and build pressure for change.
This point was highlighted in the NAACP Legal Defense
Fund’s 2019 report on the disproportionate impact of rising
water bills on Black communities, Water/Color: A Study of’
Race & the Water Affordability Crisis in America’s Cities.
This report stressed the need for enhanced water utility
data reporting across the United States and emphasized
the importance of gathering data when advocating for
change, a critical finding among its policy and research
recommendations.®

Once advocates gain access to data through new regulatory
or statutory requirements, the results can be eye-opening.
For example, according to the Pacific Institute, a review

of utility data reported to the state of California found

that “196,800 single-family households lost access to
drinking water at least once in 2018 because of service
disconnections. Assuming that these households have the
average number of residents, this means nearly 583,000
Californians lose access to drinking water for a period of
time each year.”®

MORE GRANULAR GEOGRAPHIC DATA ON UTILITY PRACTICES
ARE CRITICALLY IMPORTANT TO ASSESS AND REMEDY RACIAL
INEQUITIES

In Lawrence Berkeley National Laboratory’s recently
published Advancing Equity in Utility Regulation,
contributing authors stressed the importance of obtaining
zip code-level data, at a minimum, when working toward
more equitable practices in electric and gas utility
regulation.'” (The narrower the geographic area, the more
accurately one can analyze disparate impacts of credit and
collections behavior.") The same rationale applies when
working to change utility practices in the water sector.

Today, data on utility operations are most often reported
for an entire utility service territory—if they are reported
at all. While aggregate information can be useful to assess
utility-wide trends, it will often hide differences within
the utility’s service territory. Access to more granular
geographic data, such as by zip code or census tract,

can help advocates and regulators identify problems

and disparities within water and sewer utility service
territories and craft policies to specifically address
identified inequities. In addition, bill affordability or
assistance programs, to the extent that they exist, can be
specifically targeted to areas experiencing high rates of
disconnections, arrearages, and other disparate impacts.

Granular data is especially critical to identify disparities
related to race and ethnicity, since it can be correlated
with local demographic data from the U.S. Census. On

the rare occasions that advocates have obtained access

to geographic information for water utilities, it has often
confirmed the existence of deep racial inequities related to
the impacts of unaffordable water bills, such as shutoffs,
property liens, and accumulating debt."*

The Advancing Equity authors note that achieving
transparency in utility practices requires, at a minimum,
obtaining the following monthly data by zip code for
residential customers overall and, to the extent available,
for known low-income residential customers (such as those
participating in an income-qualified water affordability or
assistance program).'
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Number of customers

Dollar amount billed

Number of customers charged a late payment fee
Dollar value of late fees collected

Number of customers with a past-due balance,
by age of arrearage

0 60-90 days overdue

0 90+ days overdue

Dollar value of arrearages, by age of arrearage
0 60-90 days overdue

0 90+ days overdue

Number of disconnection notices sent
Number of disconnections for nonpayment

Number of service restorations after disconnection
for nonpayment

Average duration of disconnection
Dollar value of security deposits collected
Number of security deposits collected

Number of new deferred payment agreements
entered into

Average repayment term of new deferred payment
agreements

Number of successfully completed deferred payment
agreements

Other important data points advocates may wish to seek
from water, wastewater, and stormwater utilities include

information on:

Rates (for residential and non-residential customers)
and water bills at standardized levels of usage (to allow
for comparison between systems);

Average and/or median dollar amount billed to
residential accounts and the average and/or median
usage per account;

Other fees and penalties assessed in addition to late
fees (such as interest charges, disconnection and
reconnection fees);

Average and/or median amount of arrears (among
accounts that are in arrears);

Policies concerning shutoffs, reconnections, liens,
late fees, deferred payment agreements, arrearage
management plans, deposits, billing disputes, and
other relevant policies (if not set by state statute or
regulation) and the means by which customers are
informed of these policies;

® Billing practices (for example, frequency of billing,
inclusion of charges for any non-water services on
water bills);

® Affordability and assistance programs (including
program terms and participation rates);

B The use of liens and other debt-collection practices
(such as the number of liens on real property placed,
sold, or enforced due to non-payment; the number of
administrative hearings held for the purpose of water
debt collection; the number of third-party debt collection
actions taken; and the number of wage garnishment
actions taken); and

® For publicly owned systems, transfers of funds to non-
utility governmental accounts.

QUESTIONS TO CONSIDER:

When developing a water affordability advocacy plan, the following
questions may help you identify available data and opportunities
to obtain and improve access to critical data.

= Does your utility publicly report data on disconnections,
arrearages, or other affordability-related topics? If so, where
can you obtain the data?

u |f your utility is publicly owned, are there state “sunshine” laws
(also known as Freedom of Information Act or “FOIA” laws) that
you can use to obtain data?

= Are there academics or advocacy groups in the area that might
be interested in helping to collect and analyze water utility
data?

= |f data are not otherwise available, is it possible to obtain
information by participating in rate cases or other litigated
proceedings? Would your state consumer advocate’s office
(if one exists) or attorney general’s office help navigate this
process?

IMPROVING TRANSPARENCY THROUGH ENHANCED PUBLIC
REPORTING REQUIREMENTS

‘While the movement toward increasing transparency

in water utility processes and operations remains an
uphill battle, examples of advocates, policymakers, and
regulators pushing for increased transparency can be
found across the United States. The National Association
of Regulatory Utility Commissioners (NARUC) and the
National Association of State Utility Consumer Advocates
(NASUCA) jointly adopted a resolution in 2019 to advance
utility reporting of credit and collections data, including

a set of data points similar to those recommended by the
Advancing Equity authors."* NASUCA also independently
passed a resolution in 2019 encouraging the “adoption,
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maintenance and enhancement of reporting requirements
relating to disconnections, arrearages, and credit

and collections activities and the publication of such
information online in a manner that is easily accessible

by the public” as part of broader efforts to reduce water
shutoffs and “the harm to individuals and the social costs to
the community of households living without essential water

service.”!®

“Utilities should be required to engage in mandatory data collection and
public reporting on rate increases, arrearages, service disconnections,
and water lien sales. Data collection should include geographic and

demographic information as available.”

—FROM WATER/COLOR: A STUDY OF RACE & THE WATER AFFORDABILITY
CRISIS IN AMERICA'S CITIES, THURGOOD MARSHALL INSTITUTE AT THE
NAACP LEGAL DEFENSE FUND®

Some state lawmakers and regulators have also begun to
recognize the need for greater transparency by adopting
enhanced data-reporting requirements for water utilities.
These requirements vary significantly, both in terms of the
scope of the data to be reported and the types of utilities
subject to reporting obligations (publicly owned versus
investor-owned). Some prominent examples—by no means
exhaustive—are discussed below.

Currently, Illinois is the only state to require zip code-
level reporting of water utility credit and collections data,
although the requirements apply only to investor-owned
electric, gas, water, and sewer utilities. Legislation enacted
in 2021 requires that they publicly report by zip code,

both annually and by month, critical credit and collections
data including customer disconnections, reconnections,
successfully completed and defaulted-on deferred payment
arrangements, the number of customers in arrears of 30
days or more, and the dollar value of arrearages, among
other data.'” The information is made available for public
review on the Illinois Commerce Commission’s website.'?

Several other states require electric and gas utilities, but
not water utilities, to report zip code-level data concerning
affordability."

California and Wisconsin require publicly owned and
investor-owned water utilities to report affordability-
related data, but without a zip code-level breakdown. In
California, the Water Shutoff Protection Act, effective as
of February 2020, requires all water utilities with at least
200 service connections to report annually on the number
of households disconnected for nonpayment.?° A proposed

amendment to this act would expand the reporting
requirements to include additional information related to
service restorations, water debt, and participation rates in
water assistance programs and would require reporting by
zip code.”

Previously, the California Water Board was already
collecting some data on shutoffs, alongside other
operational information, in its annual survey of water
systems in the state. The results are published in an
annual report on the Water Board website.” These reports
provided the basis for analysis and reporting by the Pacific
Institute on water shutoffs in California.?®

The California Public Utilities Commission has also
established enhanced reporting requirements specifically
for “Class A” water utilities (investor-owned utilities

with more than 10,000 customers), through a series of
regulatory orders.?* In 2020, in order to evaluate pandemic
impacts on customers and on utilities, the commission
ordered Class A water utilities to begin regularly reporting
the number of customers requesting bill assistance, the
number of customers behind on their bills, the average
amount of individual customer water debt and total amount
of water debt, and the number of customers making partial
payments, among other data.?”In 2021, the commission
expanded these reporting requirements to include the
number and percentage of customers disconnected for
nonpayment and reconnected each month. It further
ordered the Class A water utilities to pursue further

data reporting refinements through public working
sessions.”® In 2022, the Commission required, among
other things, detailed data on customers with special
payment arrangements to provide insight on whether those
arrangements are effective at helping customers manage
their debt.””

In Wisconsin, the Public Service Commission recently
established a requirement for all of the water, electric, and
gas utilities it regulates to report annually on “residential
arrears, disconnection notices and disconnections, and

for municipal utilities, data on arrears placed on the tax
roll.”?® (Unlike most state utility commissions, the Public
Service Commission of Wisconsin regulates both investor-
owned and municipal utilities, so this reporting rule covers
virtually all water providers in the state.) These annual
reports, which also cover a wide range of other topics
concerning utility operations and finances, are posted on
the state’s website.”

During the COVID-19 pandemic, several states adopted
temporary requirements for water utilities to report
certain affordability-related data. For example:

® Virginia enacted legislation requiring publicly owned
utilities (including water, wastewater, electric, and gas)
to periodically report, at least through 2022, certain
data related to customer arrears, deferred payment
agreements, and allocation of federal relief funds to
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customer accounts.?® The reporting requirements were
adopted in connection with an appropriation of federal
COVID-19 relief funds to pay down municipal utility
customers’ arrears.”

® In North Carolina, using authority granted by the
COVID-19 state of emergency, the governor issued an
executive order requiring all water and wastewater
utilities (both publicly and privately owned) to report
to the state utility commission early in the COVID-19
pandemic (April through July 2020).** Even with many
systems failing to report, the commission found almost
$53 million in water and sewer arrears as of July 31,
2020, with more than 156,000 accounts eligible for
disconnection because of overdue bills.*

® In Michigan, also using COVID-19 emergency authority,
the governor issued an executive order requiring all
water utilities to report on the number of residences
lacking water service due to a shutoff for nonpayment, as
well as the number of residences lacking service for any
other reason.*

As the above examples demonstrate, enhanced reporting
requirements can be imposed through state legislation

(as in Illinois, Virginia, and California), by state agencies
through regulation (as in Wisconsin and California), or,
under certain circumstances, by executive order (as in
North Carolina and Michigan). Advocates should consider
which avenue might present the best chance of achieving
change.

In a few states, data reporting legislation has been
introduced to require all publicly and privately owned
water, wastewater, electric, and gas utilities to annually
submit much of the data identified in the previous section
of this module.*

There may also be opportunities to enhance water utility
transparency by attaching strings to state or federal
infrastructure funds that utilities receive, or by directly
offering funds to utilities to facilitate data collection. For
example, states administer billions of dollars in federal
water infrastructure funding through the Drinking Water
State Revolving Fund and the Clean Water State Revolving
Fund. Some states also have their own water infrastructure
funding programs. States or the federal government could
condition utilities’ receipt of these infrastructure funds on
regular reporting of affordability-related data.*® Similarly,
any future state or federal low-income water affordability
or assistance program could condition utilities’ receipt of
funds on such data reporting.”” Federal grants could also

be provided to water utilities specifically to support efforts
to collect affordability-related data. A bill that passed the
House of Representatives in 2021 would have required
robust data collection by the U.S. Environmental Protection
Agency and provided grants to utilities to upgrade their
data management systems to be able to provide the data.*®

DATA ARE CRITICAL TO EVALUATE AND IMPROVE UTILITY

PROGRAMS

When water utilities run affordability or assistance programs, debt
relief programs, efficiency programs, plumbing repair programs,
and the like, regular reporting on implementation is important to
evaluate progress, identify challenges, and propose solutions.

In Philadelphia, for example, the legislation that created the city’s
percentage-of-income payment program (PIPP) also included a
requirement that the Water Department prepare an annual report
on implementation, including key metrics such as the number

of applicants enrolled by income level, the number of rejected
applicants and the reasons for the rejections, the number of
customers with extended payment agreements, and the number of
enrolled participants who failed to make their monthly payment.®
These reports have helped to inform policymakers and the public
about the Water Department’s progress and helped advocates
address roadblocks related to implementation. Advocates in
Philadelphia also have the benefit of a robust rate-setting process,
which allows them to request additional data directly from the
utility.

Similarly, the law that created Baltimore’s PIPP required the

city to collect data on “application and enrollment numbers

... reasons for denials, and the relative success of different
outreach methods,” among other things.“° A new Office of
Customer Advocacy within the city’s Department of Public Works
is responsible for analyzing the data, identifying problems, and
proposing solutions, regarding not only the PIPP but also the
utility’s billing dispute resolution processes.*

OBTAINING ESSENTIAL DATA THROUGH PUBLIC RECORDS
REQUESTS, THE RATE-SETTING PROCESS, AND LITIGATION

Where data are not publicly reported, advocates have
employed a variety of approaches to obtain essential
information from water and sewer utilities. The possible
avenues by which to obtain utility data vary according to
factors such as whether the utility is privately or publicly
owned, and whether it is regulated by a state utility
commission.

For publicly owned water providers (such as municipal
water departments), advocates can leverage states’
sunshine laws to secure release of data held by the utility.**
(These laws are often referred to as FOIA statutes, in
reference to the federal Freedom of Information Act.) For
example, Food & Water Watch obtained data from 73 large
utilities, in nearly every state, to create a report on the
prevalence of water shutoffs nationwide.* Advocates in
Detroit gathered data on water shutoffs and foreclosures
based on water debt and used it to create maps and

other data visualizations illustrating the impacts of
unaffordable water bills and harsh collection practices
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in their city.** Advocates in New York obtained data from
several of the state’s largest water utilities to illustrate
the extent of customer arrears during the COVID-19
pandemic, highlighting the risk of mass shutoffs absent
additional state relief.”” Advocates in Cleveland obtained
data that revealed disparities in impacts of water utility
disconnection and collections practices, which they used
to file a federal civil rights lawsuit; in turn, that lawsuit is
providing opportunities to obtain further information.*®

In a report detailing how to access troves of data in the
possession of municipal and other publicly owned and
operated water utilities, Northeastern School of Law
faculty Henry Sturm and Martha Davis emphasize the
importance of using FOIA statutes to unearth data that
might not otherwise see the light of day.” In the report, the
authors reflect on an earlier research project, run through
the law school’s Program on Human Rights and the Global
Economy, that documented the water affordability policies
of 12 Massachusetts municipal utilities by obtaining data
though the state’s FOIA law.*® These efforts, they write,
provided “a trove of information regarding municipal
water rate calculations, water bill assistance policies,
nonpayment processes, relevant city ordinances, and

consumer demographic data.”*?

“Importantly, the tools that we used are available to anyone.
You need not be a lawyer or a government insider to request
this information from your local government. And once you
have the information, you can use it to educate, inform,

and motivate community members.”

—FROM THE HUMAN RIGHT TO WATER: A GUIDE TO USING FREEDOM OF
INFORMATION REQUESTS TO UNDERSTAND RISING WATER RATES,
NORTHEASTERN UNIVERSITY SCHOOL OF LAW®

The Northeastern authors advise advocates to do their
homework before crafting a FOIA request. The report
recommends “a scaffold approach, in which you gradually
build up knowledge before making phone calls or sending a
FOIA request” and advises starting with online searches of
relevant news articles, city ordinances, and departmental
regulations.” The report provides a sample email to a
municipal water department staff as part of the initial
investigation and a sample FOIA request that can be used
once basic processes and procedures related to water rates,
disconnections, debt collection activity, and other areas of
interest are better understood.™

In addition, advocates seeking change in water utility debt
collection practices can reach out to academic institutions
in their area that may have the funding and capacity to
help support data collection efforts. Although anyone can
file a FOIA request, trained researchers can help navigate
the process, identify the most useful data, and crunch the
numbers once the data come in.

Even with state FOIA laws, successfully obtaining the ideal
data set may prove challenging. Some utilities may claim
that certain data do not exist in a reportable form.> But
plenty of useful information should be available, as shown
by the Northeastern School of Law investigation.

State FOIA laws do not apply to privately owned water
providers. Of course, advocates can always request the
data they want, but a response may be unlikely. When Food
& Water Watch requested shutoff data from 11 privately
owned water companies as part of a national study on
shutoffs, only one company responded.*

However, privately owned utilities are typically regulated
by state utility commissions, and this makes it possible

to obtain data through formal legal proceedings. When

a commission-regulated utility requests a rate increase

or the commission engages in a rulemaking related to
consumer protection requirements, the commission will
open a formal proceeding (sometimes referred to as a

case or docket). Organizations that formally intervene in
the proceeding can file extensive data requests, which the
utility is obligated to respond to, assuming the requests

are relevant to issues in the case. Data obtained during this
so-called discovery process can help reveal inequitable
policies, rates, and impacts of credit and collection policies.
A sample set of data requests from a utility commission
rate case can be found under “Key Resources” at the end of
this module.

Utility commission proceedings can also present an
opportunity to secure commitments to data reporting from
the utility through a negotiated settlement agreement.

For example, advocates in Illinois were able to use
settlement negotiations to secure commitments by large
investor-owned water and energy utilities to begin publicly
reporting monthly credit and collections data, by zip code
for the energy utilities and by “water regions” for the
water utilities. These data points formed the basis for the
previously referenced Illinois zip code-level data collection
statute passed in 2021.7°

Participating fully in state utility commission proceedings
takes time, resources, and often legal representation,
which may be beyond the reach of many community-
based groups. One possibility might be to see if the state’s
attorney general or consumer advocate (or an experienced
advocacy organization) would assist in obtaining the data
if they are already participating in the proceedings, as is
often the case. (Considerations related to participating
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When investor-owned water utilities request a rate increase, advocates

can obtain data through formal state utility commission proceedings.

in utility commission cases are discussed further in the
Accountability and Participation in Decision Making
module.)

Even for some utilities that are not regulated by a utility
commission—such as Philadelphia’s municipal water and
sewer utility—there may be a formal rate-setting process
that offers similar opportunities to extract information
through data requests and settlement agreements. This

is currently very rare, however. Where this option is not
available, advocates may want to consider trying to change
local decision-making processes as a path to compelling
the utility to provide key data. (See the Accountability and
Participation in Decision Making module for a discussion of
Philadelphia’s rate-setting process and other models.)

Finally, lawsuits in state or federal court provide another
avenue of extracting information from utilities through data
requests and settlements, similar to a utility commission

proceeding. Bringing a lawsuit is generally even more
expensive and time-consuming than participating in utility
commission proceedings, however.

WHAT T0 DO WITH THE INFORMATION ONCE IT'S RECEIVED

Once advocates successfully gather data needed to inform
their advocacy, there are many avenues for pursuing
change in water utility practices. As noted above, there
should be continued outreach to academic institutions
and nongovernmental organizations with the funding and
capacity to investigate and document inequitable water
utility practices. Engagement with local media, too, is
critical to publicize the disparities that are uncovered in
data investigations. Advocates should consider whether
litigation or the threat of litigation is the necessary next
step in pursuing change in discriminatory and punitive
water policies.

KEY RESOURCES:

Henry Sturm and Martha Davis, 7%e Human Right to Water: A Guide to Using Freedom of Information Laws to Understand
Rising Water Rates, Northeastern University School of Law, 2019, https://law.northeastern.edu/wp-content/uploads/2021/04/

phrge-foi-water-guide.pdf.

This report includes a sample Freedom of Information request to a publicly owned water utility, seeking data and

other information on water shutof?s, reconnections, liens, payment plans, assistance programs, fees, dispute resolution

processes, and related matters. It also includes tips on navigating the Freedom of Information request process.

Sample data requests to be sent to utility in order to obtain zip code-level data on disconnections, arrears, and other credit

and collections activity concerning residential customers, https://www.nrdc.org/resources/sample-data-request-state-utility-

commission-proceeding.

These sample data requests were used by consumer advocates in an enerqy utility rate case before a state utility

commission. They can be readily adapted for use in a water utility rate case, or for Freedom of Information requests made

to a publicly-owned water utility that is not regulated by a state utility commission.
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