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EXECUTIVE SUMMARY

Over the last 10 years, several large for-profit school chains deceived hundreds

of thousands of students into taking on enormous debts for worthless educations.
These chains included Corinthian Colleges, ITT Tech, The Art Institutes, Educa-
tion Corporation of America, and several others. After years of fraud, each of these
chains suddenly closed, leaving financial ruin and trauma in their wake. This picture
is likely to worsen with the massive unemployment and disruption to the higher edu-
cation landscape caused by the COVID-19 crisis. The for-profit school industry, in
particular, is already taking advantage of the COVID crisis and aggressively recruit-
ing new students into distance education programs.

Higher education fraud, when unaddressed, devastates families and their commu-
nities. It disproportionately impacts low-income, people of color, and women, who
start out economically disadvantaged, pursue the American dream by enrolling in
college, and then are left in an even worse economic position. Harmed students not
only lose the years they spend attending classes for an illusory promise of a high-
paying career. They also lose the savings, grants, and student loan proceeds they
use to fund tuition, books, child care, and other expenses that allow them to attend
college. Many also give up jobs or other career opportunities to go to school. If
these students cannot obtain debt relief, they pay for their schools’ fraud through a
lifetime of debt collection, negative credit histories that make it difficult to find hous-
ing and employment, and reduced opportunities for economic advancement.

It is time for state governments to take leadership and help these students, rather
than waiting for a solution from the federal government. The federal discharge pro-
grams, even when they work, do not provide private loan relief and often do not
reimburse students for lost grants, such as Gl Bill funds and Pell Grants (except in
the case of school closures).

States can provide relief to students through student protection funds (SPFs).
These funds are often referred to as “student tuition recovery funds” because they
typically reimburse tuition to students whose schools suddenly close. These funds
are administered by states and are often funded by a fee calculated as a small
percentage of tuition charged per student or total tuition revenues. Through SPFs.
states amend or create laws to relieve harmed students for all their financial losses,
not just tuition, caused by a broad range of illegal practices.

How States Can Help Students Harmed by Higher Education Fraud 3 ©2021 National Consumer Law Center



Currently, only 20 states have SPFs. Most of these SPFs fail to provide adequate
relief to harmed students. This report describes specific ways states can amend
their laws to strengthen or create SPFs. The ideal SPF would do all of the following:
= Maintain sufficient funds to pay all student claims and administrative costs;

= Require each school to fund a surety bond sufficient to reimburse the SPF for
losses caused by that school,

= Be maintained as one single fund that covers all for-profit schools, including
degree-granting schools and out-of-state schools offering distance education
programs, as well as sham private nonprofit schools that financially benefit their
board members or owners;

= Provide relief to borrowers who suffer from illegal school conduct, not just from
sudden school closures;

= Provide relief to parents and other people who financially contribute to a student’s
education;

m Establish a SPF claims limitations period, if any, that does not expire as long as
any student debt holder can seek repayment from the student;

= Fully reimburse claimants for their total economic loss, including for all loans,
grants, and cash obtained by them or on their behalf to allow them to enroll in a
higher education program;

= Provide relief based on group claims submitted by law enforcement agencies; and
= Timely resolve SPF applications.

In addition, state agencies should:

= Facilitate widespread student access to SPF relief through an easily accessible
claims process; and

= Provide periodic public data regarding SPFs to state legislatures and governors.
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How States Stack Up: Which Jurisdictions Have Student Protection Funds?
States with SPFs provide the greatest consumer protection to students.
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- States with Student Protection Funds (some of these states also have bond funds)

States with Bonds Only with Recent Legislation to Create SPFs (MA HB3807 and SB164 (2019);
NJ A5141 (2019))

States with Bonds Only
- State with Neither SPFs nor Bonds

L

*While South Carolina law authorizes its oversight agency to establish a SPF, it has not done so. S.C.
Code Ann. § 59-58-80(D).
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I. INTRODUCTION

In recent years, too many for-profit post-secondary schools have delivered disap-
pointment and despair to hundreds of thousands of students. Many closed—often
abruptly. Some have faced enforcement actions by state and federal regulators for
deceptive, high-pressure recruitment tactics designed to fool students into investing
in worthless education programs.

This picture is likely to worsen with the massive unemployment and disruption to
the higher education landscape caused by the COVID-19 crisis. Studies show that
distance education students have worse outcomes—nhigher non-completion rates,
lower performance measures, higher loan default rates, etc.—than brick-and-mortar
students.! The for-profit school industry, in particular, is already taking advantage of
the COVID crisis and aggressively recruiting new students into distance education
programs.? With a well-documented 50-plus year history of widespread fraud in dis-
tance education,? it is clear that combining online education with the profit motive,
without strong state consumer protections, is a recipe for disaster.

Even though these students are not the ones who violated the law, they are the
ones that our higher education system usually forces to pay for school fraud. These
students not only lose the years attending classes that do not lead to the degree

or career they were promised. They also lose the savings, grants, and student

loan proceeds they used to fund tuition, books, child care, and other expenses that
allowed them to attend college. Many also gave up jobs or other career opportuni-
ties to go to school. If these students cannot obtain debt relief, they pay for their
schools’ fraud through a lifetime of debt collection, negative credit histories that
make it difficult to find housing and employment, and reduced opportunities for eco-
nomic advancement.

Ultimately, these students have been let down by the entities that have the power
and knowledge—the federal government, state governments, and accreditors—to
prevent fraud, but failed to do so. Fraudulent schools and their high-paid executives
are largely shielded from liability to taxpayers and students, due to weak state and
federal laws combined with a U.S. Department of Education (the Department) and
state licensing agencies that are reluctant to take action against suspect schools
before they are close to collapse. At the same time, state and federal laws provide
an incomplete patchwork of relief for harmed students.

The limited relief available is illusory for the vast majority of students. For a variety
of reasons, discussed in Section Ill, they are rarely able to obtain redress for their
losses from the schools themselves. Moreover, although some state attorneys gen-
eral obtain judgments against unscrupulous schools, these actions do not typically
cover the financial losses suffered by students, often because the schools go bank-
rupt. In addition, applications for federal student loan relief languish, sometimes for
years, and often result in little or no debt relief because the Department imposes
high standards that are impossible for most students to meet.
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This is where student protection funds come in. These funds are often referred to as
“student tuition recovery funds” because they typically reimburse tuition to students
whose schools suddenly close. These funds are administered by states and are
often funded by a fee calculated as a small percentage of tuition charged per stu-
dent or total tuition revenues. They are known as student protection funds (SPFs)
because, as detailed in this report, states should amend or create laws to relieve
harmed students for all their financial losses caused by a broad range of illegal
practices.

SPFs have the potential to relieve harmed students and their families from unafford-
able and unjust student debt and allow them a fresh start at more affordable higher
quality colleges. Outstanding debts from fraudulent schools create barriers to stu-
dents who wish to re-enroll in public colleges or other quality institutions of higher
education. Students are often hesitant to take out additional debt, are in default, or
have hit the federal financial aid eligibility ceiling. These debts also send damaging
ripples throughout the local and state economy, in terms of housing, earning poten-
tial, spending potential, and upward mobility. Through SPFs, states can contribute
to the economic stability of their residents and their communities while also helping
to increase the supply of skilled and trained workers.

Few states, however, have created SPFs that meet this potential. Twenty states
have some type of a SPF but their ability to provide student relief varies greatly.
Other states require that schools obtain surety bonds from guarantors, who then are
required to pay claims from students, state agencies, or others for their losses. Stu-
dents are less likely to receive relief from a bond than a SPF.° Finally, many stu-
dents lack access to either of these options. (See map on page 5.)

SPFs are more critical than ever before. Due to the growth of the for-profit college
sector, the number of students impacted by for-profit school closures and fraud has
exponentially increased over the last 30 years.® Despite the mass collapse of sev-
eral for-profit chains since 2010, enroliment numbers in

online for-profit schools are now on the increase due to Disproportionate numbers of

the COVID-19 pandemic.” These students incur enor- Black and Latinx students, low-

mous debt they cannot afford to repay. income students, veterans, and
. ] older students are harmed by

Moreover, the most vulnerable people, including low- predatory for-profit education

income people and people of color, are more likely to companies.

suffer from the harm perpetrated by fraudulent for-profit

schools. Disproportionate numbers of Black and Latinx

students, low-income students, veterans, and older students enroll in programs
offered by predatory for-profit education companies.? According to the research of
law professors Dalié Jimenez and Jonathan Glater:

For-profit colleges aggressively market to Black and Latinx students, as well
as other marginalized groups like women, single parents, immigrants, formerly
incarcerated people, and military veterans. While Black and Latinx students
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make up less than one-third of all college students, they represent nearly half
of all those attending for-profit institutions. Fifteen percent of Black students
attended private for-profit institutions: more than students of any other race or
ethnicity. For-profit colleges are generally far more expensive than their public
and nonprofit counterparts. . . . Students at for-profit institutions pay more, are
more likely to borrow, and borrow larger amounts than those attending a non-
profit or public school.®

Despite the overwhelming evidence that the for-profit higher education sector

and some nonprofit schools continue to harm vulnerable students, most state
governments have failed to enact meaningful minimum standards and strong higher
education consumer protection laws. Even when they have, state agencies rarely
exercise real and effective oversight of high-risk schools to prevent the widespread
fraud we have seen for over three decades. Neither state licensing agencies nor the
Department have done enough to recoup taxpayer funds and student lives stolen by
fraudulent schools, their high paid executives, and their owners. Until this happens,
states should step up and provide greater financial relief to the harmed students.

As described in Section Il of this report, existing state SPFs rarely provide full
financial relief to harmed students. This report describes specific provisions that
states can enact to create and improve SPFs in order to ensure that all students
harmed by school fraud are able to start their lives anew without disabling student
loan debt.

Il. WHY ARE STATE STUDENT PROTECTION
FUNDS NECESSARY?

1. Federal discharge programs do not provide full student
debt relief.

Under some circumstances, the federal student loan regulations provide for the
discharge of federal loans and the reinstatement of eligibility for grants aimed at
low-income students, called Pell Grants.'® One such circumstance is when a school
closes. Closed school discharge relief for federal loans is available to students who
are unable to complete their education because of their school’s closure.

Federal law also gives borrowers the right to request the cancellation of their federal
student loans if they experience school fraud or other illegal conduct.'? This type of
cancellation is often referred to as a “borrower defense” claim. Until the 2014 collapse
of the nationwide for-profit Corinthian Colleges (Corinthian) chain, these types of
claims were rarely filed by borrowers. Only after the collapse, when thousands of
defrauded Corinthian borrowers had no other avenue to debt relief, did the
Department develop a process to allow students to assert their borrower defense
claims.'® Through this new process, students harmed by the misdeeds of predatory,
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low-quality schools may apply to the Department to seek a discharge of their federal
student loans. When a student has submitted sufficient evidence of illegal school
conduct, the Department has the discretion to grant partial or full loan cancellation.

Federal student loan discharges, however, rarely provide
full financial relief to students impacted by school
closures or fraud. As college costs continue to rise,
increasing numbers of students rely on private loans

to fund college educations and living expenses. They
may also receive Workforce Investment and Opportunity

Federal student loan
discharges rarely provide full
financial relief to students
impacted by school closures
or fraud.

Act funds, state grants, employer grants, G.l. bill funds,
Department of Defense funds, and other types of financial aid, none of which are
covered by Department of Education discharges.

Moreover, even borrowers with the most straightforward borrower defense

claims, such as Corinthian students, have faced significant barriers to obtaining
discharges. From the end of January 2017 until recently, the Department decided
few of the pending borrower defense claims, which numbered over 225,000 as

of December 2019." Thus, hundreds of thousands of borrowers—some of whom

had submitted borrower defense claims as early as 2015—have been in limbo for
years, unable to re-enroll in a quality higher education institution, make financial
decisions, or otherwise move on from their fraudulent school experiences. In 2020 the
Department started issuing decisions pursuant to a proposed settlement of a class
action that challenged its failure to timely process pending borrower defense claims.
The federal court, however, recently refused to approve the proposed settlement. It
determined that the Department had denied 94% of the claims it had reviewed “at
breakneck speed” by issuing “perfunctory denial notices utterly devoid of meaningful
explanation.”"® It further determined that the Department may have done so in

bad faith and ordered the parties to brief the court on whether it should enjoin the
Department from issuing any further denials.'® In response, the Department agreed to
stop denying borrower defense claims while the lawsuit proceeds.'” These borrowers
will now have to continue to wait for relief.

Federal discharges fall short in a number of other ways. They do not:

= Provide for discharges when a state attorney general or the student obtains a
state court judgment or arbitration award against a school that goes unpaid when
those judgments are not the result of a fully contested process.®

= Reinstate eligibility for G.I. Bill funds (except for the full restoration of benefits to
most recipients impacted by school closures between January 1, 2015 and August
16, 2017 and the restoration of one term of benefits for recipients impacted by clo-
sures after August 16, 2017).

m Discharge private student loans.
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= Reimburse cash the borrower paid to the school or for school-related supplies and
materials.

State SPFs can and should fill these gaps.

2. States should ensure full financial relief for students harmed
by schools that they license.

Title IV of the Higher Education Act (HEA) provides for the regulation of postsecond-
ary institutions through a regulatory triad composed of the federal government,
accrediting agencies, and states.'® Within this triad, states are primarily responsible
for protecting students from abusive for-profit school practices.?° The HEA accom-
plishes this by requiring an institution to be “legally authorized” by the state to pro-
vide a program of postsecondary education before it is eligible to receive Title IV
funding.?’

Congress explicitly left the student protection role to the
states because neither accreditors nor the federal gov-
ernment are equipped to ensure consumer protection.
Accreditation is a voluntary peer-review process that
focuses on helping colleges improve academically when
they fail to meet agency guidelines, not on enforcing
false advertising and consumer protection laws.?? The

Congress explicitly left the
student protection role to the
states because neither
accreditors nor the federal
government are equipped to
ensure consumer protection.

only “enforcement” tool available to an accreditor is de-
accreditation, which accreditors rarely use.

While the U.S. Department of Education has the authority to enforce important mini-
mum standards applicable to for-profit schools, it primarily focuses on administer-
ing federal financial aid programs. In addition, as demonstrated by the implosions
of Corinthian and ITT Tech, the Department is slow to take action against fraudu-
lent schools, and often does so only after large numbers of students have already
been harmed.

The state governments are in the best position to monitor the everyday practices of
for-profit schools and take action when those schools are harming students. States
have the broadest legal authority to do so, are more accountable to the public, and
are in closer proximity to the schools.?® Moreover, they are the only entities within
the triad that have the authority to require schools to pay into SPFs and to use
these funds to reimburse students for losses of non-federal sources of financial aid.

3. Most students and state attorneys general are unable to obtain
monetary relief directly from schools.

Certain types of school misconduct, such as high-pressure enrollment tactics and
misrepresentations regarding job placement, the transferability of credits, and the
salaries of graduates,?* are illegal under most states’ general consumer protection
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laws. They also often violate state consumer protection laws that specifically prohibit
common for-profit school abuses. For-profit education companies, however, have
made it difficult for students to seek relief for these violations through courts. Many
schools now include clauses in enrollment agreements that mandate arbitration
and bar access to courts, as well as prohibit the use of class actions to rectify stu-
dent harms.?®

In addition, most states lack private rights of action for violations of state consumer
protection laws that apply only to institutions of higher education. Even when such
causes of action exist, as they do in five states,?® most do not authorize the pay-
ment of attorneys’ fees when a student prevails.?” Attorneys are unwilling to litigate
these individual cases due to the relatively small monetary awards and resulting
small contingency fees, which do not come close to covering the cost of the exten-
sive legal work required. Thus, students are rarely able to access courts or arbitrate
to seek compensation for harms caused by for-profit schools. Given that this is
partly due to states’ failure to enact robust private causes of action with attorneys’
fees provisions, states should at least ensure that students can obtain relief through
other methods, such as SPFs.

Even judgments against schools obtained by state attorneys general often go
unpaid due to school closures and subsequent bankruptcies. For example, the
Attorney General of California obtained a default judgment against Corinthian

that included $820 million in student restitution.?® This restitution was never paid
because Corinthian filed for bankruptcy and had insufficient assets to repay most of
its creditors. In this situation, SPFs can step in and pay restitution to students covered
by the judgment.

4. Surety bonds provide inadequate student protection.

Many states require schools to secure a form of financial insurance before they
can begin operations. Often this financial insurance is in the form of a surety bond.
In these cases, schools typically pay for bonds from guarantors, who then pay
claims from students, state agencies, or others for their losses. The claims are paid
according to the terms of the bond and applicable statutes, until the total amount of
the claims exceed the amount of the bond.

More than 40 states require some subset of schools to provide surety bonds,?°
whereas only 20 states require schools to pay into SPFs.30 In the states that have
both bonds and SPFs, while schools are sometimes required to comply with both,3
many have exceptions such that it is common for schools (and their students) to be
covered only by one or by neither.32 Bonds differ from SPFs in important ways that
often limit the relief available to students.
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a. Unlike SPFs, bonds are non-replenishable.

Bonds are often issued for a fixed, non-replenishable amount,3® whereas SPFs usu-
ally incorporate a mechanism for replenishing the fund, either at regular intervals or
on demand from the oversight agency when needed.3* In other words, once a bond
is exhausted, there is rarely a mechanism for requiring the school to provide addi-
tional funds to satisfy remaining claims. Most bonds are paid out on a first-come,
first-serve basis and, unless a bond is large enough to cover all student claims,
some students are paid 100% while others get nothing.

Moreover, even if a state agency has the authority to require a school to provide
additional security if an existing bond is or may be insufficient to cover claims,
as in Nevada,® most student claims are submitted after a school has closed and
are based on school closure or unpaid judgments. At this point, the school is often
in bankruptcy or otherwise lacks sufficient resources to fund additional bonds or
other security.

b. Bonds are unlikely to be large enough to cover potential student claims.

Some states calculate bond amounts as total tuition and fees per year or term
(i.e., semester or quarter), or a percentage of it, typically with minimum required
bond amounts.3¢ States may also consider other factors in setting the bond, such
as accreditation status,3” number of enrolled students,38 or whether a school is
degree- or non-degree-granting.3® Many of these states also cap bonds at a maxi-
mum amount.*? Other states do no calculations at all, instead setting a single bond
amount for all schools.*’

Bonds in most states are far too low to cover student claims. The minimum bond
amount per school or campus can be as low as $5,000 or $10,000, for example

in Massachusetts and Minnesota.*?> Many states also cap bonds at a maximum
amount as little as $10,000 or $20,000, for example in Wyoming and Alabama.*3
And some states set a low bond amount for all schools, for example $5,000 in Mon-
tana and $20,000 in Kansas.** In light of the high cost of college (average student
debt of 2019 college graduates was $28,950),%° these bonds are woefully inade-
quate—one can be exhausted by the claim of just one closed school student who is
unlikely to even receive enough from the bond to provide full financial relief.46

The amount of potential closed school liability, for even one school, can amount to
millions. As an example, Corinthian operated approximately 107 campuses, with
65,000 students, as of its official closure date in 2014.4” As of November 1, 20186,
the Department granted closed school discharges totaling $103.1 million for 7,858
Corinthian borrowers (a fraction of those eligible), with an average discharge of
$13,114.8 While these campuses were spread across multiple states, the potential
liability for even one campus can be large, especially if a bond is also intended to
cover other types of aid received by students, such as Gl Bill funds, state grants, and
private student loans. For this reason, bonds that would cover all potential student
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claims, fully covering all financial losses, are likely to be prohibitively expensive. Most
schools could not afford them.

¢c. Bond funds are difficult to administer.

Ideally, to properly administer a bond, state agencies would have to closely monitor
each school’s enrollments in order to ensure that schools with increasing enroll-
ments obtain larger bonds. States would also have to monitor claims payments, to
ensure that if a bond is depleted for claims other than school closure, the bond is
replenished by the school.

In addition, unlike the simple formulas available for SPFs,*° calculating a bond
amount for each school that is sufficient to cover all potential student reimbursements
can be extremely complicated. For example, if a bond is only available to students
whose school closes before they are able to complete their education, its amount
should be calculated based on the number of students enrolled during a specified
time period. Then, the number of students would be multiplied by the total funding
needed to complete their programs over multiple years, including with federal loans,
private loans, and government or third-party grants, as well as any cash they paid

to the school. Calculating a bond amount sufficient to cover other types of eligible
claims—such as the discontinuance of programs, failure of a school to make refunds
ordered by a state agency, unpaid judgments or arbitration awards, etc.—would be
even more difficult.5°

d. Bonds present other practical problems.

Bonds should exist for a sufficiently long period, even after a school closure, for

a number of reasons. Many students may be eligible for some type of federal dis-

charge, and sometimes bond claims may not be paid until after federal discharge

applications are resolved. This can take years. Moreover, as discussed next, stu-

dents do not often know about their rights to file claims and should have an exten-
sive time period to file them.5’

For these reasons, SPFs are far more likely than bonds to ensure that students
harmed by school closures or fraud receive debt relief. Bonds can be most useful
when paired with a SPF to indemnify the SPF for losses incurred due to the school’s
actions or to fund the administrative expenses of administering SPF claims from a
particular school.5?
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lll. ESSENTIAL PROVISIONS OF STUDENT
PROTECTION FUNDS

There are many details that each state must consider when developing a SPF
scheme or evaluating whether to amend existing SPF provisions. What follows is a
discussion of the essential SPF features for states that wish to provide full relief for
students who are harmed by school closures or school fraud. Appendix C provides
a list that advocates may use to evaluate their own state’s SPF provisions against
these criteria.

1. State SPFs should maintain sufficient funds to pay all student
claims and administrative costs.

To provide full relief to harmed students, a SPF must contain funds sufficient to pay
all potential claims. This means that the SPF must have dedicated sources of fund-
ing, sufficient funds on hand, and a mechanism for replenishing the fund as needed.

The public does not bear the cost of SPFs. States typi-
cally derive SPF funding from small assessments paid

by schools or students. Some states require schools to
pay a small fee in a SPF as a condition of licensure or
approval to operate.>® Other states require schools to col-
lect a small assessment from students. In California, for

The public does not bear the
cost of SPFs. States typically
derive SPF funding from small
assessments paid by schools
or students.

example, students are required to pay (and schools are
required to collect and forward) a fee into the SPF.5* States should also require the
oversight agency to revoke the license of schools that fail to pay into the SPF.%

To the extent that schools pass their costs on to students (in the form of increased
tuition), the formulas for funding SPFs aim to keep the cost per student very low.
The fee is typically a small percentage of the tuition charged to the student, for
example fifty cents per $1,000 charged in tuition. The existence of the SPF and the
fee, similar to a very small insurance premium, are disclosed to students upfront.>®
Neither students, nor their advocates, have ever protested the payment of this small
fee in California, as far as we know. More typically, the protest comes from schools,
but the impact on their bottom line is negligible because the fees are minimal com-
pared to the tuition they charge.

State law may cap the total amount of a SPF. For example, California’s Student
Tuition Recovery Fund is capped at $25 million.%” States should ensure that caps
are sufficient to cover potential student losses and administrative costs. Similarly,
states that lack caps should ensure that the SPF retains sufficient funds for likely
losses and costs. Florida, for example, requires that its SPF be actuarily sound and
periodically audited.®® While there is no perfect process, the state should consider
the total number of students enrolled during a specified time period and the full “cost
of attendance” for each student, multiplied by the number of years necessary for each
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student to complete his or her credential. Cost of attendance is defined by the federal
government as the sum of tuition, required fees, room, board, books, supplies, and
other education related expenses, as determined by an institution for purposes of cal-
culating a student’s financial need and awarding federal student aid funds.%®

SPFs should also cover the expenses of administering the SPF, as well as the cost
of maintaining student records. States must ensure sufficient staffing to review and
grant claims, ensure that schools are paying assessments when due, decide when
changes to the assessment are necessary, and maintain and provide documents
to students when requested. South Carolina law, for example, allows the SPF to
pay expenses to store and maintain student records.®® Georgia’s SPF pays the
annual cost of administering the SPF, capped at 2.5 percent of the fund during the
fiscal year.5

A SPF should not be dependent on a legislative appropriation process, which could
unnecessarily delay the replenishment of a fund after a large school has closed.
Instead, state agencies should have the discretion to levy and set the amount of the
student or school assessments as necessary, without seeking permission from the
legislature. State law should also require the oversight agency to resume the col-
lection of assessments when the SPF falls below a certain amount. California, for
example, requires its oversight agency to resume collection of student assessments
when its SPF fund falls below $20 million.52

Further, funds designated for the SPF should not be available for any purposes
except to pay SPF claims and fund administration of the SPF. SPFs should not be
available to a state’s general fund, for instance, which can be prevented through
anti-lapse and anti-raiding provisions in the SPF statute.®?

2. States should require schools to fund surety bonds to
reimburse the SPF for losses caused by each school.

Some state legislators have opposed SPFs on the grounds that fraudulent schools
should be the ones to pay for the fraud they commit—not the students themselves.
While this is a laudable goal, accountability is not the primary goal of these funds.
SPFs enable states to amass funds sufficient to cover losses that any single school,
even if completely solvent, would be unable to fund itself. In other words, SPFs

are insurance funds for students. SPFs should not be rejected as a viable way to
provide student relief simply because they do not hold closing or fraudulent schools
accountable.

To hold schools accountable for their own illegal actions, states may enact a
partner provision requiring schools to fund surety bonds that are solely available to
reimburse SPF losses caused by the school. In Georgia, for example, schools must
post a bond “conditioned to provide indemnification to the Tuition Guaranty Trust
Fund . . .”®* Surety bonds can also be available to reimburse a SPF for the costs of
administering student claims from the schools that fund them.
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If such bonds are in amounts that are sufficient to cover potential losses from

and administrative expenses caused by a single school, only schools with stable
finances could afford them. Bonds would therefore also prevent the continued licen-
sure of financially troubled schools which pose the highest risks to students. In this
manner, schools will be on the hook for the harm they cause to students, while stu-
dents will be able to obtain full financial relief for school closures and other miscon-
duct from a SPF.

3. State SPFs should be administered as a single fund.

Many SPFs date back to the 1990s or earlier, when the schools that most com-
monly closed or defrauded students were for-profit non-degree granting schools.
For this reason, SPFs initially only applied to non-degree programs. Since that
time, large numbers of non-degree granting schools have expanded into offering
degrees, while for-profit companies have acquired or greatly expanded degree-
granting schools, many of which have been subject to law enforcement actions.®°
Some states extended eligibility to degree-granting students,® while others created a
separate SPF for degree-granting schools.®” Still other states have not created a SPF
for degree-granting students.®®

Each state should have one SPF, operated by one agency, that covers all for-profit
colleges (and some nonprofits, (see Section 111(4), infra) regardless of the type of cre-
dential they offer. To do any less leaves too many students without access to relief.
Having two different SPFs, for example, can mean that one fund is flush while the
other lacks sufficient funds to pay student claims. This is exactly what happened

in California in the 1990s when it had two separate funds, one for degree-granting
schools and one for non-degree granting schools. Creating one SPF fund for all
for-profit and risky nonprofit schools avoids this type of unintended consequence. It
also avoids administrative inefficiency and student confusion.

4. State SPFs should cover students who attend all types of for-
profit schools offering programs to their residents, including
out-of-state schools offering distance education and degree-
granting schools, as well as sham private nonprofit schools
that generate profits for their owners or board members.

SPFs vary widely concerning which types of schools they Each state should have one
cover. Most apply to for-profit colleges. Of these, some SPF, operated by one agency,
only apply to a subset of non-degree granting schools,%® that covers all for-profit and
whereas others also apply to schools that award associ- bogus nonprofit colleges,
ate, bachelor, or graduate degrees.”® A few SPFs like regardless of the type of
Georgia’s also cover nonprofit private schools.”’ Some credential they offer and the
states, like Nebraska, have more than one SPF, each mode of education (in-person
one applying to a different type of school,”? while others or online).

have a single SPF covering different types of schools.”
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An evaluation of state SPFs and whether they cover all types of for-profit and non-
profit schools is included in Appendix A.

In addition, increasing numbers of for-profit schools are deceptively converting to
nonprofit status or entering revenue sharing, joint operation, or other types of con-
tracts with nonprofit public schools, while others are being sold to nonprofit private
or public entities.” These schools often retain their focus on generating profits,

then disguise the financial benefit to their owners or board members in a number of
ways, including by outsourcing services to for-profit entities that they own. > Some-
times the for-profits convert to non-profits, then do business under or new name
shared by the public school and the new nonprofit.”® Because these covert nonprofit
schools engage in many of the same deceptive practices as for-profit schools,””
states should require them to pay into a SPF. In 2019, for example, Maryland
passed legislation that requires nonprofit institutions to comply with the same con-
sumer protection laws, including SPF requirements, as for-profit schools whenever
their board members or owners benefit financially from any transaction involving the
nonprofit school.”®

SPFs should also cover for-profit schools and covert nonprofits that offer online, dis-
tance education programs as well. For-profit schools enroll a disproportionate share
of students in online distance education programs.”® Yet, a majority of state SPF
laws do not protect students who enroll in distance education programs offered by
out-of-state schools that lack a physical presence.® Because most SPF laws were
drafted before the emergence of online education and the Uniform State Authoriza-
tion Reciprocity Agreement (NC-SARA), it is often difficult to determine whether stu-
dents who enroll in exclusively online programs offered by out-of-state schools are
covered by state SPF provisions. In Appendix B, we have analyzed whether state
SPF laws apply to online education based on often confusing and conflicting state
statutes, regulations, and public statements.

a. Out-of-state distance education schools that lack a physical presence

Only a handful of states require out-of-state schools that In 2019 80% and 85%,

offer distance education to pay into SPF funds for their respectively, of online-only
resident students.?! Yet, in 2019 80% and 85%, respec- undergraduate and graduate
tively, of online-only undergraduate and graduate student student enrollments at for-
enrollments at for-profit schools were at out-of-state insti- profit schools were at out-of-
tutions.82 States that have signed onto NC-SARA exempt state institutions.
out-of-state NC-SARA schools from their SPF require-

ments, because NC-SARA prohibits signatory states from
requiring out-of-state NC-SARA institutions to pay SPF fees, even for their
own residents.®3
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California is the only state that has not signed onto NC-SARA .8 California’s law
requires most out-of-state for-profit schools to pay into its SPF for students located
in California.®®

b. Out-of-state students and distance education providers with physical
headquarters located in-state

NC-SARA purports to require all state signatories to “make every reasonable effort
to provide relief for out-of-state students harmed by the closure of a school that is
physically headquartered in-state.?¢ Despite this, according to NCLC'’s review of
state law, few states allow non-residents to file claims against their SPF funds.
Oregon allows claims by non-residents who do not have another SPF available to
them.8” Many state SPFs do not provide relief to non-residents in any circum-
stances, including non-residents who enroll in distance education programs offered
by a school with its physical headquarters located in the SPF state.®

Thus, while brick-and-mortar students can obtain SPF States should update their laws
relief when harmed by a for-profit school, distance edu- to protect their own residents
cation students cannot although they endure similar, who enroll in distance
long-lasting financial harm. States should update their education programs and are
laws to protect their own residents who enroll in distance harmed by out-of-state school
education programs and are harmed by out-of-state misconduct.

school misconduct. By limiting relief, states skip out on

the responsibility to hold the distance education schools
they authorize (or otherwise allow to operate) accountable for providing relief to
harmed students.

5. Claimants should be eligible for reimbursement after suffering
from a wide range of school misconduct.

Most states with SPFs have considerable work to do, as they provide relief for a
very limited set of triggering events. The vast majority of states with SPFs only
cover school closures, including closures caused by bankruptcy.?® Some SPFs,
however, cover a variety of other situations, including breach of contract,®® non-pay-
ment of a judgment against the school,®' and other illegal school conduct.®?

For example, California students who attend non-exempt for-profit colleges are eli-
gible for relief in all the following circumstances:

(1) their school closes;

(2) their program is discontinued;

(3) they were awarded money in a judgment or arbitration award against the
school, obtained by themselves, in a class action, or by a government agency,
but the school did not make the payments required by the judgment or arbitra-
tion award;
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(4) the oversight agency ordered the school to pay the student a refund, but the
school failed to do so; or

(5) the school failed to pay or reimburse proceeds as required by federal law or in
excess of amounts due to the school.®?

New York’s Weak Student Protection Fund Law
Leaves Defrauded Student Deep in Debt

In 2005, Ms. Encinas (name changed to protect privacy) enrolled in the
Diagnostic Ultrasound (DU) program offered by the New York City campus of
for-profit Sanford-Brown Institute. She obtained over $13,000 in federal
student loans and $27,000 in private student loans based on the school’s
representations that the program was fully accredited and would qualify her
for a highly paid job as a certified ultrasound technician. After graduation,
however, Ms. Encinas discovered that she was not eligible to sit for the
certification exam because Sanford-Brown’s DU program was not accredited.
As a result, she was unable to find a job in the field.

In 2013, Sanford-Brown’s owner, for-profit Career Education Corporation,
entered into an Assurance of Discontinuance with the New York Attorney
General (NYAG) based on findings that this and other deceptive practices
violated state consumer protection laws. Ms. Encinas subsequently submitted
a borrower defense application to the U.S. Department Education seeking
the discharge of her federal student loans.

Even if the Department discharges Ms. Encinas’s federal student loans, she
will likely remain on the hook for her private student loans. Under New York’s
SPF law (NY Educ. § 5007(4)), students are not eligible for relief even when
the federal government grants a borrower defense application or the NYAG
conducts an investigation and finds that a school has engaged in illegal and
deceptive conduct that harmed students.

A strong SPF will provide compensation to claimants who suffer economic losses
due to a wide range of triggering events, including all of the following:
= Students whose programs are discontinued but the school stays open;

= Students who complete their program just before their school closes but who are
unable to obtain their diploma or degree;®*

= Students who are unable to complete their program due to school closure includ-
ing students who are on a leave of absence when the school closes;
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= Students who withdraw from a school within 180 days of the school closure, or
a period commensurate with any longer period established by the Department
of Education, or a longer period as determined by the oversight agency because
school quality often deteriorates long before a school closes;

= Students to whom the state agency has ordered the school to pay a refund, but
the school has not done so;

= Students with respect to whom a state agency has determined that the school
breached the enroliment agreement;

= Students with respect to whom a state agency has determined that the school vio-
lated any state consumer protection law, including a state’s Unfair and Deceptive
Act Practices (UDAP) law or higher education consumer protection law, based on
a preponderance of the evidence presented to the agency;

= Students who withdrew from a program before completion and to whom an institu-
tion has failed to pay or refund tuition loan or grant proceeds as required by fed-
eral or state law;

= Students who were awarded restitution, a refund, or other monetary award by an
arbitrator or court, based on a violation of a state law by an institution or a repre-
sentative of an institution, but who has been unable to collect the award from the
institution. This provision must be carefully worded so as to include unpaid judg-
ments obtained by state attorneys general;%®

= Students whose borrower defense claims have been granted by the U.S. Depart-
ment of Education or a guaranty agency; and

= Students whose school has lost accreditation or whose program has lost the
accreditation necessary to find employment after graduation.

6. State law should authorize law enforcement agencies to submit
group claims and authorize state agencies to pay SPF claims
without applications from students.

In addition, the SPF statute should allow the state agency, state attorney general,
and other law enforcement agency to file group SPF claims on behalf of students for
which it has obtained restitution in a judgment or administrative proceeding against
a school that has gone unpaid.%

State agencies should also be authorized to automatically grant claims, without
application, for school closures, discontinued programs, and based upon findings
by the state agency, other government agencies, or a court that a school has vio-
lated state law. Georgia law, for example, provides that if the state agency finds that
a school’s violation of the higher education law has caused loss or damage to a
student or class of students who have filed complaints, then it may award and pay
restitution to those students from the SPF without requiring a SPF application.®’
Similarly, New York law authorizes the state agency to process refund claims on
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behalf of all students of a closed school, even for students who have not submitted
applications.%®

7. People who financially contributed to a student’s education
should be allowed to file a claim for reimbursement.

It is common for parents, guardians, or others to help pay for a student’s education,
for example, through a cash payment, by co-signing a private loan, or by obtain-
ing a federal Parent PLUS loan. Such parents and others, however, are eligible for
SPF relief in only a handful of states.®® In most states, parents or others who have
contributed to a student’s education remain on the hook for private student loans,
as well as federal student loans when no federal discharge applies, even though
the state has granted the student’s SPF claim. This means that parents, guardians,
and friends may be sued for five- or six-digit sums by private student loan holders,
and face a lifetime of debt collection by the federal government for Parent PLUS
loans, for a worthless education. States should rectify this unjust situation by ensur-
ing that those who contribute to the student’s tuition are also eligible for debt relief
from SPFs.

8. Limitations period for SPF claims must not expire as long as
any private student debt holder can seek repayment.

States impose time periods within which students must file SPF claims, or lose
their eligibility for SPF relief. These time periods are typically short, running
from six months to five years.'%° These limitations periods are far too short for
many reasons.

SPF eligibility can arise in two different scenarios. First, it can arise due to an event
of which the state agency is aware. In this case, any limitations period should not
begin for a particular student until that student is notified of the opportunity to file a
claim. For example, when a school closes, the claims filing period should not begin
until the state agency notifies the impacted students about their eligibility for SPF
relief. Similarly, if a student is covered by a state attorney general judgment provid-
ing restitution, and the student is eligible for relief because the school failed to pay
the judgment, the claims period should not run until students covered by the judg-
ment are notified about their SPF eligibility.

Second, SPF eligibility can arise in individual circumstances of which a state agency
is unaware. For example, students do not often realize that they enrolled based on
a for-profit school’s misrepresentations until they leave their programs—uwith or with-
out a credential—and look for employment or attempt to pursue further education.
Only upon leaving do they learn that, contrary to what school recruiters may have
promised, their degree does not improve their employment odds or their credits do
not transfer. Even when students realize they were lied to or subjected to preda-
tory practices, many are unaware that their school violated the law or that they are
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eligible for any type of relief. It is only after they face debt collection lawsuits, wage
garnishment, housing barriers caused by negative credit histories, or other adverse
consequences of defaulted loans that students typically seek help from a legal ser-
vices organization or attorney. This is when they discover that they are eligible for
some type of student debt relief.

Because there is no statute of limitations on federal loans and often very long col-
lection periods for private loans, states should not impose any time limitations as
long as any loan holder, whether private or governmental, can seek repayment on a
student loan. No SPF statute currently does this.

9. SPFs should fully reimburse claimants for their
financial losses.

Most SPFs do not come close to fully reimbursing students for their total financial
loss. SPFs most commonly reimburse students for fees paid directly to the school,
including for tuition, books, equipment, and other unearned charges (such as test-
ing services a third-party provides).'® Tennessee is one among a small number of
states that allow some students to also recover costs paid directly to the institution
for room and board, transportation, and other costs.'%? Unfortunately, some states,
including Florida, provide no cash reimbursements to students at all."%3

The reality is that most students give up years of their lives, as well as jobs, to com-
plete their higher educations. When their schools close or defraud them, they have
lost both extensive time and foregone opportunities or jobs, and cannot restart their
higher educations until their grants and loans are repaid or discharged in full. States
should revisit the definitions in their SPFs such as “economic loss,” “cost of atten-
dance” and “prepaid, unearned tuition,” to ensure that they do not limit the relief
available to harmed students to amounts paid to the school.

a. Financial losses covered by SPFs

Calculating and proving consequential damages can be burdensome and difficult for
both the student and the state agency. Students are likely to have difficulty proving
childcare costs, transportation costs, the value of lost job opportunities, etc., while
state agencies are likely to have difficulty piecing together and evaluating what-
ever evidence is available. In order to create an efficient and accessible process,
state SPFs should fully cover all of the following as an approximation of a student’s
financial loss:

m all loans (including all interest, fees, or other charges related to loans), whether
private or federal,

m all grants, whether state or federal. G.I. Bill funds, Pell Grants, and some state
grants limit the amount a single student may obtain over his or her lifetime. Thus,
if a student is duped into using his or her lifetime grant limit to pay for a useless
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education at a fraudulent for-profit school, in most circumstances he or she will
no longer have access to those types of grants to re-start a higher education at a
legitimate high-quality school unless they are covered by a SPF;

= all third-party payments, such as scholarships, private grants, or Workforce Invest-
ment and Opportunity Act (WIOA) funds; and

m all out-of-pocket cash paid to the school or paid to a third-party for necessary
equipment, materials, or supplies (such as a computer, scrubs for students in
medical-related fields, etc.).

California’s Strong Student Protection Fund Law
Gives Defrauded Student Fresh Start

Starting in 2014, Mr. Garcia (name changed to protect privacy) obtained
$9,500 in federal student loans, over $5,000 in Pell Grants, and $7,300 in
private student loans to attend for-profit Everest College’s Electrician
Program in San Bernadino, California. After he graduated, he was unable to
find an electrician job and realized that the primary reason he had enrolled—
Everest’s promise that he would find employment after graduation—was
untrue. With the help of a legal services organization, Mr. Garcia submitted a
borrower defense application. The U.S. Department of Education granted his
application and fully discharged his federal student loans.

In 2016, the California Attorney General (CAG) obtained a judgment against
for-profit Corinthian Colleges, the owner of Everest, awarding restitution of
$820 million to a cohort of students that included Mr. Garcia. Because
Corinthian never paid this judgment, Mr. Garcia is eligible for relief from
California’s Student Tuition Recovery Fund (STRF) under California law. He
therefore submitted a STRF claim. He received a refund of over $2,000 that
he paid on his private student loans; the outstanding amounts due on the
loans were cancelled pursuant to a separate CAG settlement with the private
student loan holder. Mr. Garcia also received over $5,000 in educational
credits, equal to the amount paid in Pell Grants to Everest on his behalf. He
may use these educational credits in the future to attend a legitimate college.
Finally, the legal services organization received $500 to partially reimburse it
for the hours its attorneys spent preparing the borrower defense application
that was granted.

These payments, grants, and liabilities should be fully reimbursed, paid-off, or made
available as future education credits by SPFs, regardless of whether they were paid
directly to the school, and even if they funded childcare, transportation, meals, sup-
plies, and living expenses.
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California recently expanded reimbursable financial loss to include the full amount
of all loans, all grants, all third-party payments, and all cash paid by or on behalf of
a student to enable attendance at the school—even if these funds were used for
living expenses, child care, transportation and other expenses not paid directly to
the school.'®* This includes providing claimants with educational credit amounts
that are equivalent to lost grants and third-party payments.'% In other words, if an
eligible claimant received grants or third-party payments, the California SPF will pay
the equivalent amount to any institution at which the claimant later enrolls. This is
extremely valuable for veterans and low-income students who have received G.I.
Bill funds, Pell Grants, WIOA funding, or state grants and want to start over.

With respect to student loans, the state agency should either pay off or negotiate

for the cancellation of student loans with federal or private loan holders. Negotiat-
ing cancellations can vastly reduce the depletion of a SPF from payment of large
claims. To facilitate this, the state should require that students/claimants assign
their claims against schools and loans holders to the state agency so that it can (1)
assert the students’ claims against schools to the extent they have assets (even in if
they end up in bankruptcy); and (2) negotiate loan cancellation with the federal gov-
ernment or private loan holders. California, for example, currently provides for the
assignment of claimant rights and authority to negotiate with loan holders.'° Many
other states do the same.

b. Teach-outs and credit transfers after school closure

School closures present unique issues concerning teach-outs and credit transfers.
A teach-out occurs when the closing school pays a different school to finish teach-
ing out the students after it closes. No state SPF should force a student to enroll in
a teach-out on pain of losing eligibility for reimbursement from the SPF, as some
states currently do.’®” Others place the burden on the student to prove that no other
institution will offer a teach-out or accept his or her credits.’® These requirements
essentially punish students who have had horrible experiences and who may not
want to continue their educations or who may opt out of a teach-out for a variety of
legitimate reasons. Rather than forcing demoralized students into a teach-out, these
students should be given the opportunity to make their own decisions about whether
to enroll in a teach-out, start over at some other school, or forego seeking a higher
education altogether.

Students should have the opportunity to choose what is most appropriate for them-
selves and their families. They often evaluate teach-outs based on a number of fac-
tors, including:

(1) the distance of the teach-out location from their residence, child care, or
employment;

(2) whether the hours/days of the teach-out program conflict with work or child care
schedules;
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(3) the cost to complete the teach-out program compared to what they would have
paid the closed school; and

(4) the teach-out school’s federal student loan default rates, graduate placement
rates, completion rates, or other metrics in areas important to the student.%?

State law should provide a full reimbursement to students who enroll in a teach-
out, unless the teach-out is both state- and accreditor-approved and the student
completes the teach-out. Students may opt to give the teach-out a try, then decide
to drop out for many different reasons (see previous paragraph). Or, students may
only discover their SPF and closed school discharge rights after they have already
enrolled in a teach-out. This is consistent with federal law.°

If the student is able to transfer any credits after a school closes or discontinues a
program, the SPF should pay full relief unless the student transfers to and com-
pletes the same or comparable program at another school. This is also consistent
with federal law."" In this case, to the extent the new school did not accept all of the
student’s prior credits, the SPF should provide partial relief. In other words, states
should recognize, as California does,'? that students who are able to transfer only
a portion of their credits to another school for the same program have still suffered
an economic loss corresponding to the number of credits earned at the closed
school or in the discontinued program that do not transfer to the subsequent school.

Indeed, few for-profit school students are able to transfer
credits to public schools. The U.S. Government Account-
ability Office recently studied the transfer of credits ) ]
between 2004 and 2009. It reported that that only 4% of transfer credits from for-profit

students were able to transfer credits from for-profit to to p”g"zsc?ﬂz a;cordlng to
public schools and that a study by the U.S. Government

Accountability Office.

Between 2004 and 2009, only
4% of students were able to

students who transferred from for-profit schools to

public schools lost an estimated 94% of their credits.

Even if a student’s credits transfer, they may not apply toward fulfilling degree
requirements for their intended major. In these cases, a student will likely have
to take additional courses at their new school, which could potentially delay
graduation and result in additional costs to pay for repeated courses.'®

Students deserve the opportunity to obtain the education they sought or to move
forward without debt, depleted finances, or diminished opportunities after they are
harmed by a for-profit school.

10. State agencies should timely resolve eligible SPF applications.

States should ensure that state agencies timely review and decide SPF claims. New
York, for example, requires the oversight agency to act on each SPF claim within 30
business days of the claim.'* Without such a provision, claimants often wait years for
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their SPF claims to be reviewed. There can be many reasons for this, including lack of
funding for sufficient staff to review SPF claims.!®

Another reason for this long waiting period is that most SPF claimants have simul-
taneously submitted loan discharge applications to the federal government. In order
to reduce the losses to the SPF and avoid a double award to the claimant, states
typically delay ruling on SPF claims until after the federal government has decided
related discharge applications. While the federal government acts fairly quickly

on closed school discharge applications, it has stalled ruling on thousands of bor-
rower defense claims for years. For example, borrowers who have filed SPF claims
in California based on the Attorney General’s default judgment against for-profit
Corinthian Colleges have been waiting one or more years for the resolution of their
related SPF claims.

To avoid these long waiting periods, states should require oversight agencies to
implement the following SPF claims procedures:

= The state agency must decide whether a SPF claimant is eligible for relief within
60 days after they receive a complete SPF application.

= |f the agency determines that a borrower is eligible, within 30 days the state
agency should reimburse and/or pay-off all economic loss except: (1) when the
borrower has submitted a federal discharge application that is pending; or (2)
when the borrower is eligible for a federal discharge based on a school closure
but has not submitted a closed school discharge application to the federal govern-
ment. In these cases, the state agency should, at a minimum, reimburse and/or
pay off all economic loss that is not related to financial aid awarded by the Depart-
ment under Title IV of the Higher Education Act.

= When a borrower has submitted a related federal discharge application, it is rea-
sonable to allow the state agency to delay awarding Title IV-related relief until after
the borrower’s application has been decided by the federal government.

= Similarly, when a borrower has not submitted a federal closed school discharge
application but is eligible for a closed school discharge of his or her federal loans,
it is reasonable to allow the state agency to delay awarding Title IV-related relief
until after the borrower has submitted, and the Department has ruled on, a closed
school discharge application.

= The state should then require the state agency to reimburse or pay off any Title
IV-related aid not discharged by the federal government within 30 days after the
federal government has decided any related federal discharge application.

= The state, however, should not wait more than one year for the Department to rule
on a borrower’s federal discharge application. The state should require that bor-
rower’s/claimant’s assign their rights to any refund from a federal loan discharge
to the state agency.''® Then, after one year, the state should refund the amounts
the borrower has paid on his or her federal loans and pay off any outstanding
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federal debt. If the federal government later grants the borrower’s discharge appli-
cation, the Department should then pay any refund to the state agency in order to
reimburse the SPF.

By providing for timely relief, including in two stages when a borrower has submitted
a federal discharge application, the state will ensure that borrowers may continue
their education at quality institutions or otherwise move on with their lives unhin-
dered by debt, without having to wait years for a resolution.

11. State agencies should ensure and facilitate widespread student
access to SPF relief.

To maximize SPF relief to students, states should ensure that their SPF laws are
implemented in a way that helps defrauded students obtain that relief.

= Notice to Students: Students will only benefit from a SPF if they know that it
exists and that they may file a claim. Thus, state law should require that state
agencies provide notice regarding SPF funds, eligibility, and claim forms in writ-
ing and electronically to all potentially eligible students upon any event that cre-
ates SPF eligibility."'” As previously discussed,'® notice should be provided to
students when a school closes, when an attorney general obtains a judgment for
restitution against a school that goes unpaid and that covers the student, or when-
ever any other event takes place that triggers eligibility and of which the state
agency is aware.

To ensure that the state is able to provide this notice, state law should require
schools to provide contact information for all students potentially eligible for SPF
relief to the state agency upon any event creating SPF eligibility.

= Documentation and Student Records: States commonly focus only on main-
taining student transcripts when a school suddenly closes.'® Students, how-
ever, need other school records to prove their SPF and federal discharge claims,
including a record of all loans and grants, all cash paid to the school, all amounts
charged to the student, attendance, withdrawal, and leave of absence records,
enroliment agreements and all documents provided to the student before and
upon enrollment. As an example, Arizona defines educational records that must be
provided to the oversight agency upon closure as transcripts, “educational records
of each student and former student and financial aid records of each student and
former student.”?° Arizona regulations further define these records to include
enrollment agreements, student attendance information, a record “of all obliga-
tions incurred and all funds paid by or on behalf of the student,” and financial
records for each student.'?!

State law should therefore require that schools or the state agency maintain all
student financial aid, academic and other records for the amount of time during
which a student may file a SPF claim (see Section Il(7)). Arizona, for example,
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requires that schools maintain student records “in perpetuity,” which is the best
policy as there are no limitations periods on some types of federal student loan
discharges, such as closed school and false certification discharges.'?? To the

extent that a school or subsequent owner cannot afford to maintain the records,
the state should be required to do so. In addition, school records should be pro-
vided free of charge to students upon request. States should post on their web-
sites forms and simple instructions allowing students to request their records.

m Transparent and Accessible Claims Filing Process: The claim filing process
must be transparent and easy to complete. Information about how to file SPF
claims, along with easy to complete forms with simple instructions, should be
available online and in all languages in which licensed schools provide instruction.

Ideally, students should also be able to access free assistance with completing the
claim forms and process. California has created an Office of Student Assistance
and Relief, which is specifically charged with helping students obtain debt relief
after they were subjected to illegal or deceptive school practices.'?? This Office
helps students obtain the extensive documentation they need to complete their
claims. Because it is important that this Office maintain its consumer protection
mission and avoid conflict with students, it is housed in a separate state agency
(the California Department of Consumer Affairs) and is not charged with recom-
mending or making decisions on the SPF application.'2*

In addition, California provides up to $500 in reimbursement for legal services that
lead to the cancellation of private or federal student loans.'?® While this amount

is too low to cover the true cost of helping defrauded or closed school students
seek student loan relief, it reimburses often underfunded legal services organi-
zations for some of the costs they incur to do so. It also rewards efforts by legal
services organizations to reduce amounts SPFs must expend to reimburse, pay-
off or cancel federal or private student loans. And legal services can also reduce
the amount of time that state agencies spend reviewing claims, by providing the
necessary documentation. States should reimburse nonprofit legal service organi-
zations that reduce SPF liability, but recognize their value by providing reimburse-
ments in higher amounts than in California.

m Appeal Process: States should also provide an administrative appeal pro-
cess, by which a claimant may appeal a denial of a claim or partially granted
claims. This should include review by a neutral third party, and then appeal to a
state court.
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12. State agencies should provide periodic, public data regarding
SPFs to state legislatures and governors.

Legislative and gubernatorial oversight of an agency’s SPF administration is impor-
tant. States should require agencies to provide periodic data to the legislature,
governor and the public, including claim numbers, processing times and reasons
for delays, outcomes, bases for eligibility of claims that are granted, bases for

the denial of claims, amounts refunded, credited for future use, and/or cancelled,
schools for which the agency has received claims, amounts remaining in the SPF,
assessment amounts, costs of administration, number of schools who have failed
to pay assessments, and the status of agency actions against those schools. Mary-
land, for example, requires its oversight agency to report to the governor and its
legislature specified data regarding claims and institutions against which claims are
made on an annual basis.'?®

Such data is necessary to ensure that an agency is properly administering a SPF
and that the SPF has sufficient funds to pay for all eligible claims. It can also help a
legislature evaluate whether it should strengthen existing consumer protection laws
applicable to postsecondary institutions.

IV. CONCLUSION AND RECOMMENDATIONS

Over the last 10 years, multiple for-profit schools have
engaged in widespread fraud before closing their doors,
leaving hundreds of thousands of students with worth-
less degrees, exorbitant student debts, and reduced eli-
gibility for state and federal financial aid. Yet, while state
Student Protection Funds have the potential to supple-
ment the patchwork of incomplete federal student loan
discharge laws and ensure full relief for these harmed
students, most existing SPFs fall far short of this goal,
while the majority of states completely lack SPFs. States
should revisit and amend their laws to broaden access

States should revisit and
amend their laws to broaden
access to complete relief
through SPFs—for all grants,
loans, and cash spent by
students or on their behalf—so
that students can restart their
educations at legitimate high-
quality colleges.

to complete relief through SPFs—for all grants, loans, and cash spent by students
or on their behalf—so that students can restart their educations at legitimate high-
quality colleges.

How States Can Help Students Harmed by Higher Education Fraud 29 © 2021 National Consumer Law Center



Recommendations

Among the SPF provisions states could enact to remedy the abuses experienced by
many students of for-profit and some nonprofit schools, states should create SPFs
or amend their laws to:

m maintain sufficient funds to pay all student claims and administrative costs;

= require each school to fund a surety bond sufficient to reimburse the SPF for
losses caused by that school,

m be maintained as one single fund that covers all for-profit schools, including
degree-granting schools and out-of-state schools offering distance education
programs, as well as sham private nonprofit schools that financially benefit their
board members or owners;

m provide relief to borrowers who suffer from illegal school conduct, not just from
sudden school closures;

= provide eligibility to parents and other people who financially contributed to a stu-
dent’s education;

m establish a SPF claims limitations period, if any, that does not expire as long as
any student debt holder can seek repayment from the student; and

m fully reimburse claimants for their total economic loss, including for all loans,
grants, and cash obtained by them or on their behalf to allow them to enroll in a
higher education program,;

= provide relief based on group claims submitted by law enforcement agencies;
= timely resolve SPF applications;

= facilitate widespread student access to SPF relief through an easily accessible
claims process; and

= provide periodic public data regarding SPFs to state legislators and governors.

Too many low-income students, many of whom are students of color, have suffered
from egregious postsecondary school fraud, while their states have done little to
protect them. Most remain on the hook for federal and private loans while losing
their eligibility for GI Bill Funds, Pell Grants, and other types of grants that carry life-
time limits. States should step up to ensure that these students are made whole—
so they and their families can recoup their financial losses and seek new, legitimate
higher education opportunities. Enacting and implementing broad, remedial SPFs
can provide enormous benefits to harmed students and their communities.
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graduate students, while for-profit colleges enrolled only 5.4% of all undergraduates and 8.9%
of all graduates).

80. See Appendix B.

81. Seeid.

82. Howarth & Stifler, supra note 81, at 1.

83. See Unified State Authorization Reciprocity Agreement at 23, ][ 5.1.5, 5.1.7 (Dec. 1, 2015)
(hereinafter, “NC-SARA”), available at https://www.nc-sara.org/content/sara-unified-agreement.
NCLC and others have expressed concerns about NC-SARA'’s requirement that signatory
states waive the applicability of state higher education consumer protection laws, include SPF
requirements. For a discussion of why such limits are ill-advised, see Comments from the Legal
Aid Community to the Department of Education re: Proposed Regulations on Program Integrity
and Improvement: State Authorization of Distance Education Programs (Aug. 24, 2016). See
also, Nat’l Consumer Law Center, Wake-Up Call to State Governments: Protect Online Educa-
tion Students from For-Profit School Fraud (Dec. 2015).

84. See Nat’'l Council for State Authorization Reciprocity Agreements, State Actions
Regarding SARA.

85. Cal. Educ. Code § 94801.5.

86. See Nat’l Council for State Authorization Reciprocity Agreements, State Authorization Reci-
procity Agreements Manual § 2.5(h) at 18 (Ver. 20.3 Nov. 13, 2020).

87. Or. Rev. Stat. § 345.010(3); Or. Admin. R. 715-045-0029(2)(a).

88. See Appendix B.

89. Seeid.

90. See, e.g., Ind. Code § 21-18.5-6-6(a)(1) (fund provides indemnification for “the failure or neglect
of the postsecondary credit bearing proprietary educational institution to faithfully perform all
agreements, express or otherwise”); Md. Regs. Code tit. 13B, § 01.01.18(C)(1) (purpose of
Guaranty Student Tuition Fund is to reimburse a student entitled to a refund because the
institution failed to “[p]erform faithfully an agreement or contract with the student”), Md. Regs.
Code tit. 13B, § 02.06.04(A)(2) (one purpose of Guaranty Student Tuition Fund for For-Profit
Institutions of Higher Education is to prove a refund if the school fails to “[f]aithfully comply with
all agreements and contracts that it makes with a student”).

91. See, e.g., Cal. Educ. Code § 94923(b)(2)(F).

92. See, e.g., Ind. Code §§ 21-18.5-6-6(a)(2), (a)(3) (fund provides indemnification for recruiters’
misrepresentations and “the failure or neglect of the postsecondary credit bearing proprietary
educational institution to maintain and operate a course or courses of instruction or study in
compliance with the standards of this chapter”); Nev. Rev. Stat. § 394.553(2)(b) (fund
indemnifies student who has suffered damage due to the violation by an institution “of any
provision of Nev. Rev. Stat. 394.383 to 394.560, inclusive [includes minimum standards], or the
regulations adopted pursuant thereto.”).

93. Cal. Educ. Code § 94923(b).

94. See, e.g., Kara Kenney, New effort to help Indiana students impacted by closing colleges, RTV 6
Indianapolis (Mar. 6, 2019) (story regarding Art Institute students who completed their programs
but did not receive their diplomas or degrees before their campuses closed).

95. For example, California law covers “[a] student who has been awarded restitution, a refund, or
other monetary award by an arbitrator or court, based on a violation of this chapter by an
institution or representative of an institution, but who has been unable to collect the award from
the institution.” Cal. Educ. Code § 94923(b)(2)(F).

96. See, e.g., Cal. Code of Regs. tit. 5, § 76212 (2019) (state agency, state attorney general, or
other law enforcement agency may file claim on behalf of students).

97. Ga. Code Ann. §§ 20-3-250.14(c), 20-3-250.27(d)(6).

98. NY Educ. Law § 5007(7).
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99. See, e.g., N.C. Gen. Stat. § 115D-95.1(j) (student’s parent or guardian eligible for SPF relief).

100. See, e.g., Ga. Nonpublic Postsecondary Educ. Comm’n, Policy 13: Tuition Guaranty Trust Fund
Claims (six months); Ariz. Rev. Stat. Ann. § 32-3075(A) (one year); Conn. Gen. Stat. § 10a-22v
(two years); Ind. Code § 21-18.5-6-20(d) (five years).

101. See, e.g., Cal. Educ. Code § 94923(f).

102. Tenn. Comp. R. & Regs. 1710-01-02.09(1)(a)(2) (2019) (a valid claim includes “tuition,
registration, general graduation, activity, or other fees that are required to be paid by all
students attending a particular institution” but that “[m]onies for expenses such as housing,
meals, clothing and transportation, not paid directly to and retained by the institution shall not
be reimbursable.”)

103. See Fla. Admin. Code Ann r. 6E-4.005 (funds paid only to institutions that provide teach-out to
a student after his/her school has closed).

104. Cal. Educ. Code § 94923(f).

105. Cal. Educ. Code § 94923(d).

106. See Cal. Bureau for Private Postsecondary Educ., Application for Student Tuition Recovery
Fund at 9.

107. See, e.g., La. Rev. Stat. Ann. § 17:3140.11(D)(2) (“Claims against the fund shall be considered
from currently enrolled students only when there is a lack of availability for that student to
transfer for the time remaining in his course of study, at no additional cost, to a similar program
within the student’s local area, as determined by the Advisory Commission on Proprietary
Schools.”); Tenn. Comp. R. & Regs. 1710-01-02-.09(1)(a)(1) (“Students who are eligible for the
approved teachout option . . . shall not be eligible for reimbursement from the fund . . . .”); 8 Va.
Admin. Code 40-31-310(E) (“The director will attempt to secure a teach-out agreement as
outlined in 8 VAC 40-31-280(C)(4) prior to issuing a refund of the unearned tuition to a student
unable to complete a program of study due to a school closure. If a teach-out agreement cannot
be secured, the director shall proceed with a claim against the closed school’s surety
instrument.”).

108. Wash. Rev. Code § 28C.10.084(10)(b)(iii) (“If the claimant provides evidence to the agency of
the lack of availability to continue his or her program of study at another institution, the agency’s
executive director or the executive director’s designee has the authority to reimburse the
student, agency, or business up to the full value of tuition and fees paid to date”).

109. For a fuller discussion of why teach-outs are not necessarily the best option for students
harmed by a school closure, see Comments from the Legal Aid Community to the Department
of Education re: Proposed Regulations on Borrower Defenses and Use of Forced Arbitration
Clauses by Schools in the Direct Loan Program, and Proposed Amendments to Closed School
and False Certification (Aug. 30, 2019).

110. See, e.g., 34 C.F.R. § 685.214(c).

111. See id.

112. While this is not provided for in the statute or regulations, the Cal. Bureau for Private
Postsecondary Education has stated that it provides partial reimbursement to students who
transfer some, but not all, credits after a school closure and has in fact granted such partial
relief to clients of the Legal Aid Foundation of Los Angeles.

113. U.S. Gov’t Accountability Off., GAO-19-553T, G/ Bill: Veterans Affected by School Closures 9
(Jun 19, 2019).

114. N.Y. Educ. Law § 5007(3)(c).

115. See Section 111(9), supra.

116. States often require claimants to assign all causes of action they have against the school

117. See, e.g., Wash. Rev. Code § 28C.10.084(10)(b)(i) (agency required to provide notice to “all
potential applicants” after a school closure).
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118. States typically require that SPF claimants to assign their claims against schools and loans
holders to the state agency. See Section 111(10), supra.

119. See, e.g., Wis. Stat. § 440.52(11) (only requires maintenance of students transcripts in case of
school closures).

120. Ariz. Rev. Stat. Ann. § 32-3058.

121. Ariz. Admin. Code R4-39-401(B).

122. Id. R4-39-401(G).

123. Cal. Educ. Code §§ 94949.7-94949.73.

124. Id.

125. Cal. Educ. Code § 94923(b)(2)(G).

126. Md. Code Ann., Educ. § 11-203(e).
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APPENDIX A

States with Student Protection Funds (SPFs)

# of Are Students of For-profit Are Students of Nonprofit Students Eligible |Students Eligible for
State SPFs Schools with Physical Schools with Physical Presence|Based on School |Reasons Other Than
Presence Eligible? Eligible? Closure School Closure
AZ 1 Y, except students of schools |V, except students of schools Y N
that are accredited by regional |that are accredited by regional or
or specialized accrediting specialized accrediting agency?
agency'
AR 1 Y, except students of degree- |Y, except students of degree Y N
granting schools?® granting schools*
CA 1 Y, except students of schools Y, except students of schools Y Y
accredited by the Western accredited by WASC®
Association of Schools and
Colleges (WASC) (but Heald
College students still eligible)®
CT 1 Y, except students of degree- |Y, except students of degree- Y N
granting schools’ granting schools?®
FL 1 Y, except students of degree- |Y, except students of degree- N™ N
granting schools® granting schools®
GA 1 Y12 Y3
IN 2 Y4 Y, except students of out-of-state |Y Y
schools and some regionally
accredited and privately endowed
degree-granting schools'®
KY 1 Y, except students of schools |Y, except students of schools Y Y
granting baccalaureate degrees |granting baccalaureate degrees
or higher'® or higher'”

-

-

~Soo~No®

. Ariz. Rev. Stat. Ann. § 32-3072(D).
. Id.
. Ark. Code Ann. §§ 6-51-605(b), 6-61-301. See also, Arkansas’s responses to survey from Nat’l Council for State Authorization

Reciprocity Agreements, Question 2E1.

. Ark. Code Ann. §§ 6-51-605(b), 6-61-301. See also, Arkansas’s responses to survey from Nat’l Council for State Authorization

Reciprocity Agreements, Question 2E1.

. Students who attend a school accredited by WASC are not eligible for reimbursement from California’s SPT, except for some

Heald University students after its owner, Corinthian Colleges, Inc., collapsed and the California legislature amended the law to
cover them. Cal. Educ. Code §§ 94874(i), 94923(b)(2)(D).

Id.

Conn. Gen. Stat. §§ 10a-22a(1), 10a-22u.

Id.

. Fla. Stat. Ann. §§ 1005.02, 1005.02, 1005.37; Fla. Admin. Code Ann. R. 6E-4.005.

Id.

. SPF funds may only be paid directly to schools where eligible students enroll to complete their programs after school closure.

Id. § 1005.37.

. Ga. Code Ann. §§ 20-3-250.2(18), 20-3-250.27.
13.
14.
15.
16.
17.

Id.

Ind. Code §§ 21-18.5-2-12, 21-18.5-6-6, 22-4.1-21-9, 22-4.1-21-18.
Ind. Code §§ 21-18.5-2-12(b), 21-18.5-6-6, 22-4.1-21-9, 22-41-21-18.
Ky. Rev. Stat. Ann. §§ 1651.310, 165A.320.

Id.
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States with Student Protection Funds (SPFs) (cont.)

# of Are Students of For-profit Are Students of Nonprofit Students Eligible |Students Eligible for
State SPFs Schools with Physical Schools with Physical Presence|Based on School |Reasons Other Than
Presence Eligible? Eligible? Closure School Closure
LA 1 Y, except students of Y, except students of Y N
schools exclusively granting schools exclusively granting
baccalaureate degrees or baccalaureate degrees or higher'®
higher8
MD 120 Y, except students of degree- |V, except students of degree- Y Y
granting schools?’ granting schools??
NE 2 Y23 Y, except students of schools Y N
offering baccalaureate degrees or
higher?*
NV 1 Y25 Y26
NY 1 Y, except students of degree- |Y, except students of degree- Y
granting schools?’ granting schools?®
NC 1 Y, except students of degree-  |N30 Y N
granting institutions?®
OH 1 Y, except students of certain Y, except students of schools that | Y N
accredited schools that grant | offer instruction in broad specific
baccalaureate or higher areas defined by statute®?
degrees®
OR 1 Y, except students of degree- |V, except students of degree- Y N
granting schools®? granting schools*
TN 1 Y35 Y, except students of some Y N
accredited schools®®

18. La. Rev. Stat. Ann. §§ 17:3141.2, 17:3141.16.

19. Id.

20. Md. Code Ann., Educ., § 11-203(d)(1). While 2 SPFs are authorized, the agency has only set up one SPF for the non-degree
granting school students.

21. /d.

22. /d.

23. Neb. Rev. Stat. §§ 85-2403(6), 85-2423, 85-1603(17), 85-1657.

24. Id. §§ 85-2403(6), 85-2423.

25. Nev. Rev. Stat. § 394.099, 394.553.

26. Id.

27. NY Educ. Law §§ 5001(1), (2)(a), 5007. Legislation was introduced in 2019 to create a SPF for proprietary degree-granting
institutions, but the bill was not enacted. New York Senate, 2019-2020 Reg. Session, Bill No. 5562 (introduced May 1, 2019).

28. NY Educ. Law §§ 5001(1), (2)(a), 5007.

29. N.C. Gen. Stat. §§ 115D-87(2), 115D-95.1.

30. While the law defines proprietary schools to include non-degree granting nonprofit charitable organizations (N.C. Gen. Stat. §
115D-87(2)), North Carolina reports that nonprofit schools are not covered by the law. See response of the Office of Proprietary
Schools, North Carolina Community College System to survey from Nat’'l Council for State Authorization Reciprocity
Agreements, Question 2A1.

31. Ohio Rev. Code Ann. §§ 3332.02(H), 3333.046.

32. Id. §§ 3332.02(B), 1713.01(A).

33. Or. Rev. Stat. §§ 345.015(10), 348.603.

34. Id.

35. Tenn. Code Ann. §§ 49-7-2003, 49-7-2018.

36. Id. §§ 49-7-2003, 49-7-2004, 49-7-2018.
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States with Student Protection Funds (SPFs) (cont.)

# of Are Students of For-profit Are Students of Nonprofit Students Eligible |Students Eligible for
State SPFs Schools with Physical Schools with Physical Presence|Based on School |Reasons Other Than
Presence Eligible? Eligible? Closure School Closure
X 1 Y, except students of degree- |Y, except students of degree- Y N
granting programs®’ granting programs32
WA 2 Y, except students of some Y, except students of some Y Y for non-degree
accredited degree-granting accredited degree-granting granting schools;*' N
schools®® schools*° for degree-granting
schools*?
Wi 1 Y43 Y, except some accredited in- Y Y45
state non-profit schools**

37. Tex. Educ. Code Ann. §§ 61.304(a) (Tex. Higher Educ. Coordinating Board approves private postsecondary schools for the
purpose of offering degree programs; state law provides no SPF fund for these students), 132.051, 132.415 (Tex. Workforce
Comm’n administers SPF for private postsecondary schools that offer non-degree programs).

38. Id.

39. Wash. Rev. Code § 28B.85.040(3)(b).

40. /d.
41. Id

42. Id. § 28B.85.040(3).

43. Wis. Stat. § 440.52(1)(e)(9).
44. Id. § 440.52(1)(e)(1), (9).
45. Wis. Admin. Code [Safety and Prof. Servs.] § 404.06(3)(a).

How States Can Help Students Harmed by Higher Education Fraud 40

© 2021 National Consumer Law Center




APPENDIX B

Distance Education and Student Protection Fund Eligibility

Most student protection fund (SPF) laws were drafted before the emergence of online education
and the Uniform State Authorization Reciprocity Agreement (NC-SARA). This is a reciprocity agree-
ment among states. In the agreement, the member states—all states, except California—agree
that they will automatically approve a nationally accredited school that exclusively offers distance
education and lacks an in-state physical presence whenever the school is approved by the member
state where the school is legally domiciled and accredited. NC-SARA prohibits member states from
imposing their higher education consumer protection laws against out-of-state schools approved
through NC-SARA." It also prohibits them from charging fees to those schools, including SPF fees.?
Only the home state where the school is legally domiciled may charge SPF fees to NC-SARA schools.?

This chart identifies which states provide SPF eligibility to private for-profit and nonprofit school
students who enroll in programs taught exclusively through distance education. For most of the
exceptions, unless otherwise noted, please refer to Appendix A of this report for citations.

Which Distance Education Students Are Eligible For Relief From SPF Funds?

OUT-OF-STATE SCHOOLS IN-STATE SCHOOLS
Distance Education Schools that Distance Education Schools
Lack a Physical Presence with a Physical Presence
State
In-state Students of Schools
In-state Students of that are not NC-SARA In-state Students? Out-of-state Students?
NC-SARA Schools?
Schools?
AZ N N4 Y, except students of schools |N5
that are accredited by regional
or specialized accrediting
agency
AR N Y,® except students of degree- |V, except students of degree [N
granting schools granting schools
CA Y Y,8 except students of schools |Y, except students of schools [N
accredited by the Western accredited by WASC
Association of Schools and
Colleges (WASC)

1. See Robyn Smith, Nat’l Consumer Law Center, Ensuring Educational Integrity: 10 Steps to Improve State Oversight of For-
Profit Schools (June 2014).

2. See Nat’l Council for State Authorization Reciprocity Agreements, State Authorization Reciprocity Agreements Manual §§ 1(19)
at 11 & 3.6 at 29 (Ver. 20.3 Nov. 13, 2020).

3. The NC-SARA manual only requires states to have “laws, regulations, policies and/or processes in place to deal with the
unanticipated closures of an institution and . . . make every reasonable effort to assure that students receive the services for
which they have paid or reasonable financial compensation for those not received[, which] may include tuition assurance funds,
surety bonds, teach-out provisions or other practices deemed sufficient to protect consumers.” Id. § 2.5(h) at 16.

. Ariz. Rev. Stat. Ann. § 32-3001(5) (definition of “operate” requires physical presence in Ariz.).

. 1d. § 32-3075(B) (non-residents enrolled in “distance learning instruction” not eligible).

. See Arkansas’s responses to survey from Nat’| Council for State Authorization Reciprocity Agreements, Question 4A1.

. Ark. Code Ann. § 6-51-607 (schools only pay into SPF for Ark. residents).

. Cal. Educ Code § 94801.5.

oo ~NO O
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Which Distance Education Students Are Eligible For Relief From SPF Funds? (cont.)

OUT-OF-STATE SCHOOLS IN-STATE SCHOOLS
Distance Education Schools that Distance Education Schools
Lack a Physical Presence with a Physical Presence
State
In-state Students of In-state Students of Schools
that are not NC-SARA In-state Students? Out-of-state Students?
NC-SARA Schools?
Schools?
CT N Y,? except students of degree- |Y, except students of degree- [N
granting schools granting schools
FL N Y,"" except students of degree- |Y, except students of degree- [N'2
granting schools granting schools
GA N Y3 Y Y4
IN N Y,'® except students of nonprofit|Y, except students of out-of-  |Y,'8 except students of out-
degree-granting schools state nonprofit schools and of-state nonprofit schools
regionally accredited, privately |and regionally accredited,
endowed schools with their privately endowed schools
principal campus in Indiana with their principal campus
that grant 2- or 4-year degrees |in Indiana that grant 2- or
4-year degrees
KY N N7 Y, except students of schools |N'8
granting baccalaureate
degrees or higher
LA N Y,'® except students of Y, except students of Y,%0 except students of
schools exclusively granting schools exclusively granting  |schools exclusively granting
baccalaureate degrees or baccalaureate degrees or baccalaureate degrees or
higher higher higher
MD N Y, 2! except students of degree- |V, except students of degree- |N?2
granting schools granting schools

9. Conn. Gen. Stat. §§ 10a-22a(1) (law applies to any private occupational school “offering or advertising vocational instruction”
in Conn.). See also, Connecticut’s responses to survey from Nat’l Counsel for State Authorization Reciprocity Agreements,
Question 4A1.

10. /d. § 10a-22u(1) (“distance learning and correspondence schools” only pay into SPF for Conn. residents).

11. Fla. Stat. Ann. § 1005.06(h).

12. Fla. Admin. Code Ann. r. 6E-4.005 (schools pay into SPF based only on income from Florida students).

13. Ga. Code Ann. §§ 20-3-250.2(26), 20-3-250.27(c)(1) (law covers institutions “operating” in state; operating defined to include
offering distance education).

14. Id. §§ 20-3-250.2(11.1), 20-3-250.27 (schools pay into SPF funds based on gross tuition, including for non-Georgia students;
out-of-state residents not excluded from eligibility).

15. Ind. Code §§ 21-18.5-2-12(a) (law applies to degree-granting institutions that provide “instructional or educational services or
training whether onsite, online, or through any combination of these or other modalities . . . “); 21-18.5-6-2 (a person may “not
do business . . . in Indiana” as a degree-granting institution unless authorized, no physical presence requirement in statute); 21-
4.1-21-9 (law applies to non-degree granting institutions “doing business in Indiana by offering to the public, for a tuition, fee, or
charge, instructional or education services or training . . . in the recipient’'s home, at a designated location, or by mail . . . “; no
physical presence requirement in statute).

16. Id. §§ 21-18.5-6-20; 22-4.1-21-35 (eligibility not limited to Indiana residents).

17. Ky. Rev. Stat. Ann. §§ 165A.360(a), 165A.450.

18. Id. § 165A.450(a) (only Kentucky residents eligible).

19. La. Rev. Stat. Ann. § 17:3141.2. See also, Louisiana’s response to survey from Nat’'| Council for State Authorization Reciprocity
Agreements, Question 4A1.

20. La. Rev. Stat. Ann. § 17:3141.16 (eligibility not limited to Louisiana residents).

21. Md. Code Ann. , Educ., § 11-203(d)(1)(ii).

22. Md. Regs. Code tit. 13B, § 02.06.02 (eligibility limited to Maryland residents).
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Which Distance Education Students Are Eligible For Relief From SPF Funds? (cont.)

OUT-OF-STATE SCHOOLS IN-STATE SCHOOLS
Distance Education Schools that Distance Education Schools
Lack a Physical Presence with a Physical Presence
State
In-state Students of In-state Students of Schools
NC-SARA Schools? that are not NC-SARA In-state Students? Out-of-state Students?
’ Schools?

NE N Y,2% except students of nonprofit|Y, except students of nonprofit |Y,2* except students of
schools offering baccalaureate |schools offering baccalaureate |nonprofit schools offering
degrees or higher degrees or higher baccalaureate degrees or

higher

NV N N?25 Y Y26

NY N Y,?” except students of degree- |Y, except students of degree- |Y,28 except students of
granting schools granting schools degree-granting schools

NC N N29 Y, except students of degree- |N3©

granting schools and nonprofit
non-degree granting schools

OH N N31 Y, except students of certain  |Y,32 except students of

accredited for-profit schools  |certain accredited for-

that grant baccalaureate or profit schools that grant

higher degrees and students |baccalaureate or higher

of nonprofit schools that offer |degrees and students of

instruction in broad specific nonprofit schools that offer

areas defined by statute instruction in broad specific
areas defined by statute

OR N Y,33 except students of degree- |Y, except students of degree- [N, unless student attended a
granting schools granting schools non-degree-granting school

and is not eligible for relief
from another state’s SPF34

23. Neb. Rev. Stat. §§ 85-2403(9)(a), 85-1603(17) (law applies to school which “offers a course of study or instruction for which
tuition is charged”).

24. Id. §§ 85-1657, 85-2426 (eligibility not limited to Nebraska residents).

25. Nev. Rev. Stat. § 394.091 (defining “operate” as requiring a physical presence in Nevada).

26. Id. (eligibility not limited to Nevada residents).

27. NY Educ. Law §§ 5001(1), 5007 (law applies to school “which charges tuition or fees related to instruction and which is not
exempted”).

28. Id. § 5007 (eligibility not limited to New York residents).

29. N.C. Gen. Stat. § 115D-87(2) (law applies only to schools with physical presence in North Carolina).

30. SPF payments are calculated based on upon “annual gross revenue generated in-state.” N.C. Gen. Stat. § 115D-95.1.

31. See Ohio’s responses to survey from Nat’l Council for State Authorization Reciprocity Agreements, Question 4A1.

32. Statute does not limit eligibility to Ohio residents; Ohio Rev. Code Ann. § 3332.082.

33. Or. Rev. Stat. § 345.030(3) (“A person may not open, conduct or do business as a career school in this state without obtaining
alicense . ...”). See also Oregon’s responses to survey from Nat’l Council for State Authorization Reciprocity Agreements,
Question 4A3.

34. Or. Admin. R. 715-045-0029.
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Which Distance Education Students Are Eligible For Relief From SPF Funds? (cont.)

OUT-OF-STATE SCHOOLS IN-STATE SCHOOLS
Distance Education Schools that Distance Education Schools
Lack a Physical Presence with a Physical Presence
State
In-state Students of In-state Students of Schools
NC-SARA Schools? that are not NC-SARA In-state Students? Out-of-state Students?
’ Schools?
TN N N35 Y, except students of some N, unless students are
nonprofit accredited schools |Tenn. residents and attend a
location of a licensed school
outside of Tenn.,3% except for
students of some accredited
schools
X N Y,%” except students of schools |Y, except students of degree- |Y,3° except students of
that are accredited, award granting programs schools that are accredited,
degrees, and are physically award degrees, and are
located in and approved by physically located in and
another state®® and students of approved by another state
degree-granting programs and students of degree-
granting programs
WA N Y,*% except students of some Y, except students of some N,*! except students of some
accredited degree-granting accredited degree-granting degree-granting schools*?
schools schools
Wi N Y43 Y, except some accredited Y,*4 except students of some
non-profit schools accredited nonprofit schools

35. Tenn. Code Ann. § 49-7-2003(17) (“To operate’ an educational institution . . . means to establish, keep or maintain any facility
or location in this state where, from or through which education is offered or given or educational credentials are offered or
granted . ...").

36. Id. § 49-7-2018(a)(1) (intended to cover “students who reside in Tennessee or attend an authorized location with a Tennessee
address”); see also Tennessee Higher Educ. Commission (THEC) Division of Postsecondary State Authorization (DPSA)
Tennessee Tuition Guaranty Fund (TGF) Claim Application (a student is eligible “only when the closing institution is authorized
by THEC and (1) a student attended a physical location of the school in Tennessee or (2) a student is a Tennessee resident and
attended a location of the institution outside of Tennessee.”).

37. Tex. Educ. Code Ann. § 132.001(1)(A) (“"Career school or college’ . . . means any business enterprise operated for a profit
or on a nonprofit basis that maintains a physical place of business or solicits business within this state . . . ., and . . . at which
place of business such a course or courses of instruction . . . are available through classroom instruction or by distance
education ... .).

38. Id. § 132.001(1)(B).

39. Id. §§ 132.001(1), 132.2415 (eligibility not limited to Texas residents; applies to out-of-state non-degree granting schools).

40. Wash. Admin. Code § 250-61-145(3)(b) (non-exempt degree granting institutions); Wash. Rev. Code § 28C.10.020(12)
(applicable to non-degree-granting institutions, “To operate’ means to establish, keep or maintain any facility or location where,
from, or through which education is offered or educational credentials are offered . . .”).

41. Wash. Rev. Code § 28C.10.082 (SPF relief may only be provided to Wash. residents).

42. Wash. Rev. Code §§ 28B.85.230, 288.85.240 (eligibility not limited to Wash. residents).

43. Wis. Stat. § 440.52(1)(e)(9).

44. |d. § 440.52(10)(c)(4) (eligibility not limited to Wisconsin residents).
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APPENDIX C

CHECKLIST TO EVALUATE A STATE STUDENT
PROTECTION FUND (SPF)

1. Does the SPF have sufficient funding?
O Current amount in SPF: §
O SPF minimum: $
00 SPF cap: $

O State has process for estimating and updating amount of funds necessary to
pay for costs of student relief and administration.

0O Agency required to take action against school that fails to pay into SPF.
0O Agency has discretion to levy and set amount of SPF assessments.
O SPF fund not available to state’s general fund.

2. Does state law require schools to post surety bond to:
O Indemnify SPF losses
O Reimburse agency for administration of SPF claims from school’s students

3. Are students of the following schools eligible for relief?
O All for-profit degree-granting institutions
O All for-profit non-degree granting institutions

O All private nonprofit non-degree granting institutions that generate profits for
owners or board members

O All private nonprofit degree granting institutions that generate profits for
owners or board members

O In-state students enrolled in distance education programs offered by out-of-
state schools that lack a physical presence

O Out-of-state students enrolled in distance education programs offered by
schools whose physical headquarters is located in-state

4. O Are the above students covered by one SPF?
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5. Does SPF provide relief to students based on the following?
O Student unable to complete program due to school closure

O Student unable to complete program due to program discontinuance, includ-
ing students on a leave of absence

O Student unable to obtain their diploma or degree after school has closed,
even though student completed his/her program

O Student withdrew from a school within 180 days of the school or campus clo-
sure, or a period commensurate with any longer federal period as determined
by the U.S. Department of Education or state agency

O State agency has determined that the school violated any state consumer
protection law, including a state’s Unfair and Deceptive or Abusive Practices
(UDAP) law or higher education consumer protection law, based on a pre-
ponderance of the evidence presented to the agency

0O School failed to pay a refund ordered by state agency

O State agency has determined that the school breached the enroll-
ment agreement

O Student withdrew from a program before completion and institution failed to
pay or refund tuition loan or grant proceeds as required by federal
or state law

O School failed to pay judgment or arbitration award granting monetary relief to
students based on violation of state law

0O School lost institutional accreditation
O Program lost the accreditation necessary to find employment after graduation

0O U.S. Department of Education or a guaranty agency granted the student’s
borrower defense claim

6. Group Claims and Automatic Relief — Does the SPF law authorize:

O State attorney general, state agency or other government agency to file a
group claim based on judgment or administrative findings?

O State agency to grant claims automatically, without an application
from students?

7. O Are people who financially contributed to a student’s education eligible
for SPF relief?
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8. Is there a limited time period for filing SPF claims?
O No claims period

O Students may file claims as long as they are facing private student loan debt
collection

O Other:

O Does the law specify that the limitations period does not begin to run, for
events of which a state agency should be aware, until the state agency noti-
fies students of their potential eligibility?

9. SPF Relief:

a. Does the SPF cover all of the following?
O Full amount of federal loans
O Full amount of private loans
O All cash paid by student to school

O All local, state and federal grants, funds or monies paid to the school
or student

O All third-party payments, including payments made by private entities, paid to
the school or student

O All cash paid by student to obtain instructional equipment and supplies

b. Teach-outs and transfers:

0O Students who enroll in teach-outs are eligible for full relief unless they com-
plete teach-outs approved by accrediting agency and state

O Students who transfer credits are eligible for full or partial relief unless they
transfer all credits and complete the same or similar program at
another school

10. Does state law require timely resolution of SPF applications?
O State agency must decide eligibility of student receiving completed applica-

tion within days
O State must provide relief on all non-federal sources of granting application
within days

0O State does not delay awarding relief for federal financial aid more
than one year
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11. SPF Claim Procedures:

O School required to provide contact information to state for all students poten-
tially eligible for SPF relief

O State must notify all potentially eligible students regarding SPF relief
and process

0O School or state required to maintain all student records for as long as a stu-
dent is eligible to apply for SPF relief (at least 10 years)

O If school is not able to maintain student records, then state is required to
maintain them

O School and/or state required to provide student records at no charge
to students

O Clear and readable information about how to file SPF claims must be avail-
able online and in all languages in which licensed schools provide instruction

O Application must be easy for students to complete and be available in all lan-
guages in which licensed schools provide instruction

O A government office separate from the oversight agency is charged with help-
ing students complete and submit SPF claims

O Legal services who help students obtain private or federal loan discharges
are eligible for reimbursement for their legal services from the SPF

12. O Are state agencies required to publicly report annual SPF data?
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