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Re: I95-16 (R95-~:3) 

De:J.r Re"Jresem2.1:ive G:::r:ud: 

You have J.sked '.vnerre:: t..b.e Arizona Consu:ner F~alld .--\CL .--\.R.S. §§ .:i...l-l.52l 
&...:ough -~5:34. :na.i<es ir t..:illa")~l"flJ.i for all adve!::ising re~ile:- (~:. ·':ve:-:-.ise:-·:') to use (he 
:::::.n:.lI:ic:'L!.'Ze:-: s su.gges~e:' :e~2il pr:ce ( '~~yfS?~ : ' ) in comparison ~dve~ising -:,vhe:l !1.e~Lb.e:- L:.~e 

: <ive:-:iser no:- i:s c:Jrr:~c~:IOr(s) sells Zl':.e ad'.:e::ised prcd1..!c:s 3.[ iJ.':.e \-fSRP. 'Ale c:mc:ude U'::2.[ 
tJ::e A.J.-i 7 ona CO:lSLlITlcr F:-::lud :~C: prohibiIS be use of ±e MSRP i:J. adve::LisL""lg if rre:mer the 
aC'ie::iser .2(' r :IS ccmpe~itor( s) Q:J.s ::D.2.de reTliJI or suosL3.mial sales a[ me :riSRP. 

Back:o-rour:d 

"~_s. iJ.':.e :e::n suggests. :rfSRP is L.~e resil vrice :lC WillC:]. me :il::mur:"C:L:r~ sLlgges~s 1[5 

prcc.:lc:s be said. The MSRP's purpose is to incic::lre G.1e Dr:ce a1: wb.ic~ Droduc:s are 
.. 'd "'6 C C R '/~~ ';( ') ( 190 ':;) ,..,. . '. . . ge:le::::lllY Sal a1: re:al1..l. .J. .. S _~:J._ a . . .:. ~-'. loaay, re:aIlers one:]. ao noe use 

:vfSRP as a seUi..TJ.2: occe. bur :..s ::i. once v/ltb. wrici ~o C8!TIDare u.1c:r own lower once. 16 _ J" A, ~ _ 

C.F.R. § 23:3.:3(c). Re~3.iiers occ:::.::ioI1ally make silci a c::)Inpari~0n m :he~r 3.dve::Lishlg:. Suci 
adve:cising , as disc:lsse::i beiow, has the poce:l[ial or misie3.di.r:g C8DSLlme:-s oe::ause i[ does no[ 
re;:1ec1: dollars acmally saved. oy consumers. 16 C.:.R. § 2:3:3 (a) . 

An:::tlvsis 

A brief overview of .-\rizc;na's Consumer F::-::.ud ... '--c: ("tb.e Ac:"), A.R.S. §§ .:!'L.L1521 
tirrcm:n -153..1. is heiDrul l..t""1 aos\;.:erJ.ll9: 'lour auestion. 

'- . ... .... .; - T:1e Ac: :ila..'-ces it J.n uni::nvful oraC:lce 
LO use my de::::eprion. deceprive act or prac:ice, fI::lud. faise prerense. false promise, 
misrepresem2:.tion, or concealmem. suppression or omission of any ma[eri:..i fac: wim 
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the intent thac oLf],ers rely upon such conce:llrnem, suppression or omission, in conne:::::ion with 
u'1e sale or advertisement: of any mercha.t.ldise. A.R.S. § 44-~52:(A). 

According to A.R.S. § 44-1521(D), the Ari 7 0na Legislarure intended thac .Arizona 
courts use the interpretations by the Feder3.l Trade COIllIT'jssion ('"FTC"') and feder3.1 courLS of 
the Federal Trade Commission Act ("FTC\") as a guide LTl consw.-uing the A.rizona AcT:. In 
imerprering the FTCA. federal courtS have held that if the "[:rSt contact" advertising is 
dece!ving, the I2.C1: that consumers subsequemly lea.t.l1 the tre:i be:ore purc::ase is irrelevam. 
Resorr CaT Rtn:al SysrE.li7., Inc. ':. F :!d.e:al TTc.d.e C.:Jmm ''1, ::: 3 F .::1 962 (9th Cir.), cerr. 
d '.' 4,"'" T~"" 8"~ (19--) enzea, ' . .!..:J u.:::i . .!../ _ I'J .. 

Tb.e FTC. se:1sitive to the Iac: u'1at many be:ie'/e me :YlSRP is a Drice at which 
merchandise ~s sold. promuigared advertising price ~..lide~ir:es that spec:IIC3.ily address ycur 
question. See 16 C.F .R. § 233.3 (a) - (i) (1995). Tne rTC :-ecJg:iz::d me ';videspre:ld. 
de::e:)ri,\te use of ?vfS1<2 3.S a refe:ence price. In its aGve:Lisi1:.g pr..ce guide!iJ:.es~ the rTC 
Sr3.L:S: 

(c) The::-e \vould be licle ;;roblem of cie::::e?ticr:. L:J. tbis area if 211 
Drociuc:s 'Nere invariably sold at the :-esil 'Jr.ce se~ by u~e 
u:::anuf2.crure::-. However, the widespre3.d :·ailu..::e :0 obse:::-ve 
U:::3.J.lufacrurer's sllggested or list prices. a:c.d ±e adve:lt of re~il 
ciiscounting on a wide scale. have se::ousiy ur:de!:771i~ed the 
de!?e:1dabiliry of list prices as indica:ors of the exac: prices at 
whic~ artic:es are in fac: ge:lerally soid a1: re:::.il. C::tarrgic.g 
competitive conditions have created 3. :nore aC'J.te probiem of 
deception than may have existed pre'liousiy. Today, only in the 
rare case are ail sales of an arric:e a:: the manUT2.c::urer's 
suggesi:ed re::.ail or tist price. 

Having found this prac:ice to be dece!?tive, the FTC promulgated the fOilowing 
guideline: 

Cf) ... a re:3.11er who advemses a :::mufac::ure::-' s or distr1oUt:or's 
suggested re~il price should be c3.re:fui to avoid creating a false 

I A.R.S. § '"4-t521(1) deflnes ~;;.dve::ise:ne:J.t" co :::::e:!:l ~:he :ll:e:::::nt bv public:J.tion, disser:ll...'13,tion. 
solicitation or c:::c:liation. ora1 or written. to induce direc:ly :::;:: i:.cii:ec:iy :::.y pe::son to e::l(e: i:no any ooiig3.(ion 
or w.cquire my tide or ir.te:esr :.11 any me:c::::r:dise. ~ This c.e,:nirion e:::cornpasses re;;resentarions m:lde in po..id 

;neaia as we] as u.1ose made on price-rags :1.nd by sales rep::e;:ent:.rives. 
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impression that he is orrerillg a reduction from the price at 'NUlcn 
the produc::: is gene::-3.l1y sold in his trade :lrea. If a nu..rncer of 
the principal re~ail outlers in the area are regui2Iiy erlgaged in 
making: sales at the manufacrurer's sug:g:ested price, that orice - --... "-

may be used in advertising by one who is selling at a lower 
. I~' .... 1" r ' .c ' pnce. 1. nowever. 'lie .1St Dnce .. aCCGum SI lor OnlV an 

insubsTamial 'lo/ume ()f sales in the area. :dve::cising: of -:..c1.e list: 
once wouid Je decemive. (Emphasis added.) 

i nus, even if L.1.e advertisement st:l1:es dlat savings JIe based on ::\trSRP, if rreimer L.1.e ::-e~2.iie:: 

nor its compe~iIOrs has ill2.de ce;r.lLlr ar substantial sales 3.( ±e MSRP, me adve:cisemem is 
dese;;tive, cec::mse consume::s do :lQ( realize Lhe savings ::-e:::reserlted. ..\rizona cour...s have 
imerprered rhe [e;:m deception to ;:uem misieading .. represem.::.rions ±at 1:1 a ve 3. ; cende::cy and 
c3.paciry' to convey wjsieading impressions [Q COPSJme:rs eve:l thougi:: inte8re~a[ions thaI 
\vould :lOE be rrjsieading aiso are ;ossible." ~HadsGn v. Fles,em Ame."I.·c::m .'vforrgage Co., 1.13 
.~-iz. 61J., 618, 69J. P.2d 1:223, 1232 (App. 1985). 

FederaL Trade Comm'n, 322 F.2d 977 (D.C. Cr. :963), C2."':. dismissed. :;76 C.S. 967 
(l96J.) , the CQUIT upheld rf'1e FTC's arde:: La Gianr ? oed :0 c~::.se 2d desisI from llsing 7h e 
werds "illanur·2.c::ure-::s' lisI pric;;" and "suggesIed :':SI price." Thus, Giam Food could use 
L':ose (e;::ns only if it had ::-e~.liariy sold the predue: 1[ :tat price in me reCe:lL re~.llar course 
or irs business. Furc.he~Gre. Giam Food was prob.ibited "'from refe~.J}g :0 me 
'mmuiac::ure:-'s lis'C price' \vhen thaI: lis;: pr:ce W2.S :lOI: d:e usual and c:lsIOr:J.ary_::e::ail seiliT"g 
price of ille produc: ill Lte area." fd. at 979. Sc:e aiso Regina Cor;. v. Federal TraCe 
Comm 'n, 32:2 F.2d 765 (3rd Cir. 1963) (coun: upheld FTC finding Lhat Lhe compararive use of 
"manufacrurer's list price" was deceInive wneIl th2.l: price was rarely, if ever. charged). 

Conclusion 

The use of a manufac:urer's sugges'Ced re~il pr:ce in comparison adve-::tising is 
violative of the . .\.rizona Consumer Fraud Act wne:::::. Geimer the advertiser nor its comperirors 
has made subsIamial or :e~.llar sales a'C tha'C price. 


