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. BOB SAKS TOYOTA, INC. + @ Michigan

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

Plaintiff,

No. 00 024475 Nz

an individual,

| NATIONAL CITY BANK OF MICHIGAN-ILLINOIS
'a foreign banking corporatlon, SPEEDY

flnd1v1dual DANA J. LOWE,
|
MOTORS & COLLISION, L.L.C.

}
GCONTINENTAL INSURANCE,
!l

] 1

a Michigan
;lelted Liability Company, and

Defendants.
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!DANI K. LIBLANG (P33713)
fSCOTT J. SINKWITTS (P56107)
| ATTORNEYS FOR PLAINTIFF
1165 N OLD WOODWARD AVE
)BIRMINGHAM MI 48009

1248 540-9270

MYRA L. WILLIS (P33360)
ATTORNEY FOR NATIONAL CITY
211 S ROSE ST

MARTIN G. WALDMAN (P27609)
(ATTORNEY FOR BOB SAKS, ADAIR
|AND LOWE

/26933 NORTHWESTERN HWY STE 190
SOUTHFIELD MI 48034

248 355-5990

STEVEN R. LEFKOFSKY (P44101)
KATHERINE A. JARRED (P55347)
ATTORNEYS FOR SPEEDY MOTORS
39533 WOODWARD AVE STE 170
BLOOMFIELD HILLS MI 48304
248 644-6400

MONICA C. GREGOR (P55075)
JOHN P. SEYFRIED (P36589)
ATTORNEYS FOR CONTINENTAL
1111 W LONG LK RD STE 300
TROY MI 48098-6333

248 641-7600

RODNEY D. MARTIN (P32071)
MOLLY E. McFARLANE (P48911)
CO-COUNSEL FOR NATIONAL CITY
900 OLD KENT BLDG

111 LYON ST NW

GRAND RAPIDS MI 49503

616 752-2000
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| OPINION AND ORDER GRANTING IN PART AND DENYING IN DPART

§f DEFENDANT CONTINENTAL INSURANCE COMPANY’'S MOTION
ﬁ FOR SUMMARY DISPOSITION

|
i
ﬁ At a session of said Court held in the Courthouse
ﬁ in the City of Pontiac, County of Oakland, and

F State of Michigan on August 1, 2001.

PRESENT: HONORABLE RICHARD D. KUHN, CIRCUIT JUDGE

|
I
l
H This matter is before the Court on Defendant Continental
|
|

Insurance Company’s motion for summary disposition pursuant to

H

!
EMCR 2.116(C) (8) and (10). This Court heard oral argument and

took the motion under advisement.
|

|
E This action arises out of Plaintiff’s October 1999 lease of

ﬁa Saturn motor vehicle from Defendant Bob Saks Toyota, Inc (Bob

|

1

fSaks). Plaintiff alleges that soon after, he began to have
gtrouble with the car. Plaintiff took the car to a dealership for
repairs and was informed that the car had been in a collision
and was no longer covered by the manufacturer’s warranty.

The Saturn was originally owned by Veronica Gulley, and was

involved in a collision on May 4, 1999. At the time of the

'collision the vehicle was insured by Defendant Continental

|
fInsurance Company (Continental). The vehicle title was signed
| g

;
]

'over to Defendant Continental, which did not obtain a salvage
%

title. Defendant Continental transferred the vehicle to

|| Defendant Speedy for the amount of $5,095.

i
L
b
|

|
I
i
j!

i
1
i
!\
i
[



f Defendant Speedy did not obtain a salvage title. Defendani
iSpeedy repaired the vehicle, and sold the Saturn to Defendani
{

fBob Saks in September 1999 for the amount of $10,500. Defendant

gBob Saks leased the vehicle to Plaintiff in October 1999,

i
i
t

Plaintiff alleges that Defendant Bob Saks did not inform

Plaintiff that the vehicle had been in a collision, and

represented that the vehicle was covered by a manufacturer’s
i
warranty.

H

Plaintiff brought suit alleging ten counts. Three counts

‘pertain to Defendant Continental, claims for

1

fraud/misrepresentation, violation of the Michigan Consumers

Protection Act (MCPA) , and violation of MCL 257.217(C) .

éDefendant Continental moves for summary disposition pursuant to
éMCR 2.116(C) (8) and (10).

The grounds for summary disposition pursuant to MCR
2.116(C) (8) are that “[t]lhe opposing party has failed to state a
claim on which relief can be granted.” MCR 2.116(C) (8). Only the

pleadings may be considered when ruling on a motion for summary

édisposition bursuant to MCR 2.116(C)(8). Horace v City of
S
|

‘Pontiac, 456 Mich 744, 749 (1998). “[A] motion for summary
]
i

disposition is granted if the claim is so clearly unenforceable

gas a matter of law that no factual development could possibly
E

Ejustify recovery.” Simko v Blake, 448 Mich 648, 654 (1995).
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|
gI, entitled “Fraud and/or Misrepresentation. ” There are si
!

felements to a claim for fraud: (1) the defendant made a materia

,misrepresentation, (2) the representation was false, (3) whe

'relied on the misrepresentation, and (6) the plaintiff suffered

‘damages as a result. Temborius v Slatkin, 157 Mich App 587, 597

It also states that Defendant transferred the vehicle to
‘Defendant Speedy Motors & Collision in the same way. (Complaint,
921.) These two Paragraphs allege the first element of fraud.

|

i

] .

' The complaint goes on to state
i 4
|

{



! The aforesaid transfers of the vehicle were made with
! actual knowledge or under circumstances from which
I Defendants knew or should have known that the wvehicle
} was a ‘“salvage” wvehicle and/or had sustained major
| damage so as to void the manufacturer’s warranty, and

undisclosed to subsequent purchasers who were not in

the business of buying, selling or repairing vehicles,
thereby benefiting Defendants.

‘(Complaint, T 25.)

|

i This Paragraph alleges the second, third, and fourtt
!

%elements of fraud. Paragraphs 27 and 28 of the complaint clearly

|

allege the last two elements of fraud.

{

i
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” Defendant Continental also argues that there is no
fs

i

Lallegation the Defendant Continental made any representations

|
|
Ldirectly or indirectly to Plaintiff. However, Defendant does not

{
i
i

/dispute that each owner in the chain of title who fails to make

i
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:proper disclosure upon transfer of title may be held liable to

jthe ultimate purchaser, regardless of privity. “[Wlhere a party

|

imakes false Teépresentations to another with the intent or

e

'the damages resulting from the fraud.” Cormack v American
i Underwriters Corp, 94 Mich App 379, 386 (1979) . Plaintiff

%sufficiently alleged a claim for fraud/misrepresentation against



f;kDefendant Continental. Accordingly, Defendant Continental

ﬁ‘;motion for sSummary disposition on the fraud claim ig denied.

i

"5445.901 et seq. Defendant Continental contends that th

Plaintiff specifically mentions MCI, 445.903(e) and (y) in



he transaction to Provide the Promised benefits.” Plaintif
' does not allege that Defendant Continental made any ora
:representatlons to Plaintiff, or that Defendant Continenta
(

promn.sed any benefits. Summary disposition is granted wit;

“ Defendant Continental also argues that the alleged conduci
ggis exempt from Prosecution under the MCPA because MC1
]445 904 (1) (a) exempts conduct authorized under statutory
;author:l.ty MCL 445.904 (1) (a) provides that the Mcpa does not

apply to “[a] transaction or conduct specifically authorized

in accordance with MCL 257.217¢  and MCL 257.233 and was

;1

;i It is undisputed that the requirements for titling a
if" vehicle are controlled by the Michigan Motor Vehicle Code
lf (MMVC) , which is administered by the Secretary of State. MCL
{

|

I

257 204 (1) . However, an issue exists as to whether the conduct



I In Smith v Globe Life Ins Co, 460 Mich 446, 465 (1999), ¢
i

{fcourt stated that it is “whether the general transaction

!
i

;specifically authorized by law, regardless of whether ¢

imisconduct alleged is Prohibited.” The court went on t
|

H
il

‘determine that the sale of credit life insurance wa

i

|

//specifically authorized by law and exempt from the MCPA. r14. 1
Attorney General v Diamond Mortgage, 414 Mich 603, 617 (1982)
; f the court found that the defendant’s conduct vywas no-

f‘specifically authorized by law, ang therefore was not exempi

from the Mcpa.

f
I
I

The term “authorized” is not defined within the MCPA, nor

“"to endow with authority or eff ective legal bPower, warrant ’
right.. Webster’s Third New International Dictionary,
Unabridged Edition (1981) . “Authorize indicates endowing

formally with a power or right ¢to act, usulally] with

: the vehicle. If the cost of repair is 91% or greater, then the

insurance company must apply for a Scrap title. McL 257.233(8)



title in a specific manner.

x’” MCL 257.217¢ and MCL 257.233 do not authorize conduct, the
fj;mandate conduct. Defendant Continental was required to C
specific acts under both statutes, it was not given discretic
f;to act. Under McL 257.217(14) (a) (ii), if the vehicle met th
/;’ criteria for a salvage title, Defendant Continental was mandate
fféto apply for a salvage title. Under 25’7.233(8), Defendan:-

;!Continental was mandated to indorse the title in g3 specific

1‘ !
I
|

i

. manner, without discretion.

The present case is distinguishable from Glope Life,

Diamond Mortgage dealt with whether mortgage writing wags

specifically authorized by statute. 414 Mich at 617. While the
jcourt determined that the conduct wag not Specifically
;fauthorized by statute, because mortgage writing was not
ffspecifically authorized under defendant’s real estate broker’s

license, whether to pPerform the conduct of mortgage writing

i

i

‘would still be discretionary. Id. The conduct in the Present

icase is not specifically authorized by statute, is not

; discretionary and is not eéxempt from the MCPa.
I

i



"' the claims bursuant to MCR 2.11¢ (C) (10). 1In reviewing a motic
f?for Summary disposition under MCR 2.116 (C) (10), the couz
}[ i should consider the affidavits, Pleadings, depositions
5’ admissions, and documentary evidence in a light that is mos
,' favorable to the non-moving Party. The court may grant th,

‘motion where the affidavits and other evidence bPresented shos

Qu:Lnto Vv Cross & Peters Co, 451 Mich 358 (1996). 1n responding
,fi to the motion, the nhon-moving rParty must Present evidence
Creating a genuine issue of material fact for trial. Smith v
Globe Life Insurance Co, 460 Mich 446 (1999) .

Defendant Continental seeks Summary disposition of the
igcla:un for violation of MCIL 257. 217¢. MCL 257. 217c(14) (a) (ii)
’[provz.des a formula to determine when a salvage or SCrap title is
[needed for a vehicle acquired through bPayment of a claim. The
statute Provides that when “the estimated cost of repair,
1nclud1.ng pParts and labor, is equal to or more than 75% but less
than 91% of the Predamaged actual cash value of the vehicle. -’
the insurance company shall apply for a salvage title. MCL
257 217c(14) (a) (ii) . a SCrap title is needed for vehicles with a

cost of repair that equals or exceeds 91% of the Predamage

10
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|
gsalvage title, which should then be assigned to the buyer. I14.
|
| Defendant Continental does not dispute that it sold th
}

|
vehicle to Defendant Speedy without a salvage title. Defendan:
|

fﬁContinental argues that when it obtained the vehicle the

i

1

i

g Plaintiff submitted an affidavit from the owner of Autc
i

Tech Collision Center, Edward Jacques, stating that the

$12,800 and the estimated cost to repair the vehicle was
$12,385.35, a ratio of 97% (Affidavit of Edward Jacques.)

|

|

! Defendant Continental argues that the estimate of Mr.
|

gJacques is not the estimate it had at the time it made their
i
|

H
i
;

idecision not to obtain a salvage title. However, the Predamage

4

'pursuant to MCL 257.217¢c(35). Mr. Jacques determined that the
Predamage actual cash value of the vehicle was $12,800.

| (Affidavit of Edward Jacques.) Using the estimated cost of

{frepair supplied by Defendant Continental, $10,239.21, and the

i
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fraud claim. Defendant Continental argues that there is n

‘ fraud by failing to obtain a salvage title, since a genuine

I

I

!;issue of material fact exists regarding whether it were
il

/|

[

|

As discussed above, MCL 445.903 (e) prohibits representing
lgoods to be of a standard, quality, or grade that they are not.
i

Plaintiff alleges that Defendant Continental represented that

| 12



the vehicle was not salvage by failing to obtain a salvage title
when the vehicle was salvage. However, as discussed above, =
genuine issue of material fact exists regarding whether the
vehicle required a salvage title. A genuine issue of material
fact therefore exists regarding whether Defendant Continental
represented the vehicle to be of a standard, quality, or grade
that it was not.

WHEREFORE, IT IS HEREBY ORDERED AND ADJUDGED that Defendant
Continental’s motion for summary disposition is granted in part
and denied in part as set forth above.

RICHAFRD D, KUHN
RICHARD D. KUHN, CIRCUIT JUDGE

A TRUE COPY

G. WILLIAM CADDELL
Oakland County Clerk - Register of Deeds

By

Deputy

13




