STATE OF MICHIGAN

MACOMB COUNTY CIRCUIT COURT

DEUTSCHE BANK NATIONAL
TRUST CO.. as Trustee for

HASCO 2007-NCI,
Plaintitt’
Appellee,
Vs, Case No. 2009-2627-AV

SUSAN HASS and ROBERT HASS.

Defendants:
Apvpellants.

OPINION AND ORDER

This matter 1s before the Court on an appeal from the May 8, 2009 Possession Judgmient

that was entered in the 41-B District Court.

. Background & Procedural History

Oun November 29, 2006, Susan and Robert Hass (“Appellants™ purchased property
commonly known as 19844 Blackfoot Drive, Clinton Township. Michigan 48038. ".Thcy'
obtained a variable-rate loan for $363,317.68. at the annual percentage rate of 11.349%, from
Home123 Corporation (“Home123"). Mortgage Electronic Registration Systems ("NMERS”) held
the sccunty as nominee for Homel23 and Homel23’s successors and assigns. Thereafter, on
November 7. 2007, MERS assigned all of its rights, title and interest in the subject mortgage o
Deutsche Bank National Trust Company, as Trustee for HASCO 2007-NCI (“Appellee™).

During Spring 2008. Appellants fell behind cn their mertgage payments after they both

fost their jobs. They contacted American Servicing Company ("American” ), the alieged servicer



ot their loan, regarding a possible mortgage modification. They proposed that their arrcarage be
placed at the end of their loan and that their S2.331.25 monthly payment be reduced by
S1.000.00 tor 12 months, or until their income mereased, whichever occurred first However,
American rejected their modificatnion proposal and imstead demanded immediate and tull
payent of the arrearage without any reductions.

Appellee then commenced foreclosure proceedings against Appellants, with Appellee
purchasing the subject  roperty at the July 1§, 2008 Sheritf’s Sale for S201,000.00. On February
21, 2009, Appellee filed a Complaint for Possession and Termination of Tenancy against
Appellants in 41-B District Court. Appeliants denied that they were unlaw fully holding over and
unluwt’ul]} in possession. Amang other things, they argued that Appellee’s retusal to implement
a loan modification or workout plan violated recently enacted federal statutes/directives
requiring Appellee to work with thém to modify their mortgage loan and prevent foreclosure,
They further maintained that Appellee’s and American’s successor'parent company, Walls
Fargo, signed an agreement with the federal zovernment requiring it to provide mortgage relief
to individuals in their situation and that said contractual obligation extended to Appelice and
American by virtue of their relationship to Wells Fargo.

At the conclusicn of the May 8, 2009 hearing on Appellee’s Motion for Possession. the
District Court concluded that the federal provisions were not applicable inasmuch as the
sheritt’s Sale had occurred prior to their enactment. [Tr. at 9-10). Accordingly, the District
Court orally ruled in favor of Appellee. [Tr. at 0], The corresponding Possession Judgment
was cntered on the same date. Appellans' motion for reconsideration was subsequently denied

pursuant to a May 29. 2009 Order that was entered after oral aryument was held thereon.



I, Qutstanding Issues

Appellants presently contend that Appellee is merely a trustee for HASCO 2007-NCT and
that Wells Fargo is the actual owner and/or servicer of HASCO 2007-NCT. They further assert
that Appellee and Wells Fargo are essentially the same. Alternatively, they maintain that there is
a genwne issue of material fact regarding such velationship. In support of their position, they
atrached a copy of an Intemet search regarding HASCO Trust 2007-HE2, which scts forth
information about the trust on the United States Securities and Exchange Comimission Form 10-
Koand which designates Wells Fargo as the Master Servicer, Custodian, and Sccurities
Administrater. [Appellants’ Exhibit $). They also attached a copy of the Assignment of
Mortgage from MERS to Appelice [Appetlants’ Exhibit 4., acopy of a white pages search on
the Irtemet TAppellants™ Exhibit 5], and a copy of the Sherffs Deed on Mertgage Sale
fAppellants” Exhibit 7], which show that Appellee and Wells Fargo have the same address, At
the same time. they also assert that American, the entity which denied their request for a loan
modification. is also part of the Wells Fargo corporate structure.

In respense, Appellee denies that Appezllants have established a relanonship between
itself and Wells Furgo. Appellee further argues that if such were the circumstances, then Wells
Fargo should have been made a party to the action. Appellee agrees with the District Court that
Appellants are not entitled to relief under the pertinent federal stattes/directives since they were
cnacted promulgated subsequent to the Sheriff's Sale.

Aller careful consideration. the Court is persuaded that there are numerous issues of
matertal fact. including. but not limited to, whether Wallg Fargo is the actual ownerservicer of
the loan, the nature and extent of the relationship, if any, between Appellee and Wells Fargo, the

nature and extent of the relationship, if any. between Wells Fargo and American. and whether

s



Wells Fargo should have been made a purty o the action, I it is ultimately found that Wells
Fargo is the servicer of the subject loan, then it is bound by the terms of its written agreement
with the federal government. as will be addressed below, [f Appellee and/or American are found
to constitute part of the Wells Fargo “family.” the District Court must decide whether Wells
Fargo’s agreement with the federal govermnment is Likewise bindirg on them.

Accordingly, the District Court’s decision shall be reversed and the matter shal; be
remanded for a determination of said issues. Of course, the District Court shall also address any
and all other outstanding issues that are necessary to a resolution of this action.

HT. Wells Fargo's Contract

On April 13. 2009, Wells Fargo, ns Servicer. signed a Commitment to Purchase Financial
Instrument and Servicer Participation Agreement for the Home Atfordable Maodification
Program Under the Emergency Economic Stabilization Act of 2008 (“the Contract” ). The other
party to the Contract was the Federal National Mortzage Association (“"Fannic Mae'). a redera Ay
chartered corporation and financial agent of the United States. Pursuant to the Contract, Wells
Fargo agreed 10 be bound by the terms and conditions therein relative to mortgage loans.
particularly with respect to loan modifications and other foreclosure prevention scrvices.
Pursuant to Page 3 of the Contract, Wells Fargo was to recejve 52,873.000,000 in exchange for
its participation in the subject program.

On Page 2. Wells Fargo specifically agreed to cemply with all program guidelines and
procedures established by the Departiment of Treasury, including:

-.any supplemental documentation, instructions, bulletins, letters. directives. or
otl er communications, including, but 1ot limited to. business continuity
requirements, compliance requirements, performance requirements and related
remedies, issug d by the Treasury, Fannie Mae, or Freddice Mac in order (o change,

or further describe or clar ifv the scope of, the rights and duties of the Parmicipating
Sarvicers ...



Ao on Page 20Wells Fureo conracied 1o

se reasonudle etioris to remove all prohibinons or mmpediments (o
s ‘mll\omv and use reasonable eftors w obtain all iird varty consents and

walvers that are required. | Oy contract or v, in arder to effectuate my
mnoditication ot a mortgage loan under the Program.

Morcover. Page 10 provided that “filhe Agrecinent shall he dovernad by and construed
vnder Federal Taw and not the law ol any state or wcality..”™  Since federad and Michizan law
do not differ as to the rules ot contract intempretation, the Court finds it useful o look o swate
law. Textile Workers Unian of America v Lincoin Mills of Alabame, 353 US 448, 457, 77 S Ct
D120 1 Led 2d 972 (1957), Pursuant o Michigan law. the Contract must be cnforced as written
masmuch us SWells Fargo's obligations thereunder are clear and unambiguous. Ro
Continental Ins Co, 473 Mich 437, 468: 703 NW2d 23 (20203). That is, Wells Fargo wus
obligatad to offer mortgage pavient assistance o individuals wha were chigible under the
subject federal program.  As will e addressed below, Appellants met the cligibility requirements
for such assisrtance,

It Wells Fargo is ultimately found 1o be the actuai loan servicer, it theretore breached irs
contractual duty by failing to offer relief to Appellants pursuant w0 the prevailing federal
authority. Similarly, if Appellee andior American are ultimately determined 1o be hound by the

contraciu terms, they must also be found to have besn in violaton thereof for failing to otfer

Appellants o mortgage woditication. In tum. a breach of contract hy any of these entities means

-.

that foreclosure proceedings should never kave been commenced and the Sheriff™s Sale should

not have been held.

" The Conirnet also grovides that any disputes betwzen Wolls Fargo and the federal government shail be pronghi
silely and oxclusively in the federal counts facated in the District of Calumbia. The Uourt is not mnu_‘i Jd b

Aapal
tederal

wppelles’s srzunent thac the instant controveesy should have been bros ght i federad courr sinee the

covermnent. through its agen2y. Fennie Mae, s nor a pamy
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IV, Program Eligibilitv Requirements

At the outset, the Emergency Economic Stabilization Act of 2008° (*the Act”) became
eifective on October 3, 2008, One of its stated purposes was to preserve home ownership. {2
USC 32012)(B). The Act provided that, in exercising 1ts authority thereunder, the Treasury

Department shall take mto consideration “the need o help families keep their homes and to

(3).
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stabilize communities.™ 12 USC
Moreover, 12 USC 5219(a)(1) contained the following language:

...the Secretary shall implement a plan that seeks to maximize assistance
tor homeowners and use the authority of the Secretary to cncourage the
servicers of the underlying mortgages...to take advantage of...available
programs to minimize foreclosures. In addition, the Secretary may use loan
guarantees and credit enhancements to facilitate loan modifications to preven
avoidable foreclosures.

On February 18, 2009, the Obama Administration announced the Homeowner
Affordability and Stability Plan, which was designed to assist approximately 7 to 9 mullion
famiilies resiructure or r.:{inance their mortgages so as to avoid foreclosure. [Appellants” Exhibit
131, As part of this Plan, the Treasury Department announced a national mortgage modification
program, which resulted in the March 4. 2009 issuance of uniform guidelines for mortgage
modifications across the county. [Appellants’ Exhibit 131

On April 6, 2009. the Department of Treasury issued Supplemental Directive 09-0t,
which set forth additional guideiines to partictpating servicers relative to the adoption and
umplementation of the Home Affordable Moditication Program ("HMP™). {Appellants’ Exhibit
I3]. Said Supplernental Directive delineated certain eligibility requirements for the HMP an
Pages 2-3, including, but not limited to. the following:

The mortgage loan is delinquent or defauit is reasonably

©This At created the Troublad Asser Relief Program, corunonly known 2y TARP 12 USC 3202(8) 12 UsC

AFSRIESIGRY



toresezeable: Touns currently in toreclosure wre 2lizible.

» Fhie property securing the mortgage loan must not be vacant
or condemned.,

> A borrower i active litigation regarding the mortgage ioan
1s eligible for the FINP,

[trs noteworthy that all pertinent documentation. ciuding supplemental directives, were made
partolthe Wells Fargo Contract pursuant to Page 10 thereof,

Once agam. the Court deems it instructive to consult state law {nasmuch as i 15
companble with its federal counterpart on the matter of statutory consrruction.  7exrile Worfesrs
Ldon of America, supra.  Under Michigan law. it is the Court's obliganion o discen and give
cricct to the legislative intent as expressed in the statutory terms.  Pohurski v Cirv of Allen Purk,
465 Mich 675.683; 641 NW2d 219 (2002). When reviewing a statute, the Court should assume
that every word has a purpose and. as far as practicable. give effect to every clause and sentence.
Ld. Further, care should be tken so as to u\.‘oivd a construction that would render any pant of a
statute surpivsage or nugatory. /4d. at 634, The ruies of statutory construction apply o agency
rules. Jordan v Jarvis, 200 Mich App 445, 431; 303 NWwW2d 279 (1993). This Court reviews the
Juestion of statutory interpretation de rovo. Peeople v Krueger, 466 ‘\ﬁci‘x 30, 33; 643 NW2d
223 (2n02).

With respact to the lirst eligibility requirement listed above, the Court is convinced that
the Districs Court improperly concluded that the July 18. 2008 Sheritt"s Saic was the car-off date
for the pumose of Appellants’ eligibility to participate in the federal mortyage relisf program,
Indeed, such a conclusion is contrary to the clear Congressional intent 1o provide assistance io
dncncially chullenged homeowrers with the uitimate goal of preserving their ownership status.

as reflectad in 12 USC S201(20BY and 521313). Pohuski supra. {tis alse in contraventon of



fnoany even:i the Court must construe the quoied three factors under Supplementary
Directive 09-01 as a whole.  Pohuski, supra. 1 the Sheniff’s Sale were to be used as the
cligibility cut-off date for the purpose of the first factor, such result would render the remaining
two factors meaningless, contrary to well-established rules of statutory construction. /&, For
example. Appellants have satisfied ihe second factor smce their home is not vacant or
condemned; indeed, it was reported that Appellants are. in good faith, depostting their monthly
mortgage payments in escrow, Notwithstanding, such requirement would be reduced to mere
surplusage under the District Court’s holding since the Sheriff’s Sale cut-off date would render it
moot. Pursuant 1o the third factor, Appellants are not ¢liminated from participation merciy
hecause they were, and sull are, engaged in active litigation. Once again. the District Court’s
holding would trump such fuctor and remove it irom consideration. Had the second und third

factors not been intendgd for consideration, they would not have been included in the {irst place.
Jdd.

In short. the Court is satistied that Appellants have met the three quoted eligibtlity
requirements. Appellee has failed to demonstrate that Appellants failed to meet any of the other
requirements. The Court is not convinced that a ruling in Appellants’ favor would amount 1 a
retroactive application of the law since the Act became effective during Appellants’ redemption
period and since they had also sought a loan modification during such time.  Further,
Supplementary Directive 09-01 became effeciive while they were in active liigation @« District
Court.

he Court finds no merit to Appeliee’s argument that Appellants are attempting to create

a cause of action where none was established by statute. Appellants, as Defendants in the lower



the Obama Administrarion’s intent o provide such refier. [See Appellants’ Uxhibit 14, which
contains a porfion of the tederal govermment website at www tinancialstability. gov).

Appellee does not dispute the accuracy of the information contained in Appellants’
Exhibit 15, which is a national survey of foreclosure practices. The survey reflects that Michigan
has a shorter foreclosure process than most other states, but a longer redemption period.” In
reality, tiis means that Michigan borrowers still have a window of opportunity atter the Sheriff’s
Sale within which to recover their property.” Thus, tinality is not necessarily achieved at the
time of the Sheriff’s Sale in this jurisdiction.

Neither the federal stawtory provisious nor the subject directive singles out Michigan
borrowers by holding them to a shorter eligibility period than their counterparts in other states.”
Not only would it be satently unfair to establish a reduced shgibility period for Michigan
residents, such a result would contravene the language on Page 1 ot Supplemental Directive 09-
01, which stated that “[ulnder the HMP, a servicer will use a uniform modification process to
provide a borrower with sustainable mon:hly payvments.” remphasis added]. To the cxtent that
Michigan’s toreclosure procedure may be in conflict with or poses an impediment to federal law,
federal law preempts the ficld. Gade v Nar'l Solid Wastes Mgt Ass n, 305 US 8R.98: 1128 C1
23740120 L Ed 2d 73 (1992).  The Court opines that the federal Act’s purpose, as addressed
above, evidences a Congressional intent to implement a mortgage assistance program that is
consistent throughout the country since it was designed 1o address the widespread financial

hardship of homcowners during an historical economic downtum,

Avcordmg 1o the survey, many staies do not even have a redenmprion periad.

" The redemption pertod may be 30 days | vear, depending on certain factors, such as the date 1he MIOITRILE Was
executed and the type of property invelved. MCL 6003240, o

T Onpage 14 of the Supplemsntal Directive, for example, borrowers in Georgia, Hawail, Missouri. and Viramia are
singled outin terms of when they are deemed to have failed the tea) period phan. )

v el



court proceedings, were meraly raising the federal nrovisions directive as a defense 1o Appellec’s
claim for possessionseviction.

Finally. the Court need not address any of Appellants’ remam:ng arguiments inasmuch as
the issues already considered provide suiticient grounds for relief,

V. Conclusion

For the reasons set forth above,

The May 18, 2009 Possession Judgment entered in the 41-B District Court is
REVERSED.

This matter is HEREBY REMANDED for proceedings consistent with the instant
Opinion and Order,

The instant decision closes the case.

This Court retaigs jurisdiction.

ITIS SO ORDERED.

Dated: September 30, 2009

DONALD G. MILLER
Circuit Court Sudge

CC: Marthew D. Levine
Jerome D. Goldberg

DONALD G. MiLLER

CIRCUIT JUDGE —

3P 30 2009
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