NCLC®

NATIONAL

CONSUMER
LAW

CENTER®

Fast Track Foreclosure Laws:
Are They Headed
in the Right Direction?

January 2014

Geoffry Walsh
National Consumer Law Center®



© Copyright 2014, National Consumer Law Center, Inc. All rights reserved.
ABOUT THE AUTHOR

Geoffry Walsh is a staff attorney at the National Consumer Law Center (NCLC) who focuses
on foreclosure prevention, consumer bankruptcy, and other consumer credit issues. He has
provided written testimony and engaged in policy advocacy at the federal and state levels on
the topic of foreclosure mediation. He has served as a panelist and instructor at trainings and
legal education seminars on foreclosure prevention and bankruptcy topics, and is an active
member of the National Association of Consumer Bankruptcy Attorneys. Walsh is co-author of
Foreclosures, Consumer Bankruptcy Law and Practice, Foreclosure Prevention Counseling,
Student Loan Law, and Credit Discrimination. Walsh previously worked as an attorney with
Vermont Legal Aid, Inc. in Springfield, Vt. from 1991 to 2008, specializing in housing,
consumer, and bankruptcy areas. From 1980 to 1991, he worked as a staff attorney with
Community Legal Services, Inc. in Philadelphia, Pa., where he also specialized in housing and
consumer litigation. Walsh earned his B.A. from University of Michigan and is a graduate of
Temple University Law School.

ACKNOWLEDGEMENTS

The author thanks NCLC attorney John Rao for his review and comments, and also NCLC
colleagues Beverlie Sopiep and Jan Kruse for assistance with layout and formatting,
respectively. And thank you to University of Michigan Law School student Annalyce Shufelt
who provided valuable research as well as collecting and analyzing of hundreds of local laws.

The findings and conclusions presented in this report are those of the author alone.

ABOUT THE NATIONAL CONSUMER LAW CENTER

NCLC"
Since 1969, the nonprofit National Consumer Law Center® (NCLC®) has used its expertise in
consumer law and energy policy to work for consumer justice and economic security for low-
NATIONAL income and other disadvantaged people, including older adults, in the United States. NCLC’s
CONSUMER expertise includes policy analysis and advocacy; consumer law and energy publications;
LAW litigation; expert witness services, and training and advice for advocates. NCLC works with
nonprofit and legal services organizations, private attorneys, policymakers, and federal and
CENTER® sate government and courts across the nation to stop exploitive practices, help financially
stressed families build and retain wealth, and advance economic fairness.

www.nclc.org


http://shop.consumerlaw.org/foreclosures.aspx
http://shop.consumerlaw.org/consumerbankruptcylawandpractice.aspx
http://shop.consumerlaw.org/studentloanlaw.aspx
http://shop.consumerlaw.org/creditdiscrimination.aspx
http://shop.consumerlaw.org/foreclosurepreventioncounseling.aspx

TABLE OF CONTENTS

L INTRODUCTION ..ottt sttt ettt et ettt sat et st saeetesanens 1
IL. FAST TRACK FORECLOSURE LAW: THE CONTEXT .....cccccoiiiiiiniinienieeeeieeeen 3
II.  THE EXISTING STATE LAWS .. ..ottt sttt 5
AL MICHIZAN ... et et e e e e et e e e abeeenaeeeaaeennreens 5
B, OKIANOMA. ..c.uiiiiiiiiiiiecce ettt e 6
D INAIANA. ettt ettt ettt e b e b e e 7
B NEW JOISEY ittt ettt e ettt e e ettt e e ettt e s ettt eeeebaaeeeenaseees 7
Fo U INEVAAQA ettt s 8
G. THHIOIS ettt et ettt et e s e et sat e et e st et st et eenees 9
H. Uniform Law Commission Draft Proposal (November 2013) .........cccceevvveeviieeiieeeieeeen. 9
IV. ANALYSIS: THE NINE MAJOR ISSUES RAISED BY FAST TRACK
FORECLOSURE LAWS ...ttt ettt ettt ettt e s eeees 11
Issue #1: Fast track foreclosure and the mortgagee’s duty to report on the status of
properties in fOreCIOSUTE. .......coivviiiiiieeiiie et eaee e 11
Issue #2: Fast track foreclosures and the mortgagee’s duty to maintain vacant properties
dUIING FOTECIOSUIE. ...eeeiiiieiiieeiie ettt ettt e e e e et e e e eesaneeesnsee s 12
Issue #3: Application of fast track foreclosure to occupied properties.........c..ccceecuveerveeenne. 15
Issue #4: The duty to complete fast track foreclosures of abandoned properties promptly. 16

Issue #5: The use of presumptions to determine the mortgagee’s right to use fast track
FOTECIOSUTE. ...cueeiiete ettt ettt 18
Issue #6: The borrower’s procedural rights in fast track foreclosure. .........cccccccevvuieenieennne. 19
Issue #7: The protocol for mortgagee’s inspections and immunity from trespass and
COMVETSION. 1.eeutieireeniteeite et e et et e et e b e e bt e bt e e ate e seeeaneesseesateesueeeaneesaeesaneenaeeemneenane 21
Issue #8: The effect of fast track foreclosure on parties’ legal claims............cccceecuveerveennee. 22
Issue #9: Shifting to borrowers the mortgagee’s costs of compliance with fast track

END NOTES

FOTECIOSUIE LAWS. .ceeeeeeeeee ettt e e e e e e e e e e eaeeeeeeeereannnaaaes 24



I. INTRODUCTION

The ongoing foreclosure crisis has involved more homes going through state foreclosure
procedures than at any other time in United States history. Since 2008, over four million homes
have been foreclosed. Before the crisis is over, millions more are likely to follow. The
unprecedented volume of cases has produced delays in the foreclosures process in certain areas,
primarily in states that require court approval of foreclosure sales. Delays of two years or more
are common in some judicial foreclosure states. Not surprisingly, these delays have produced
demands from the mortgage lending industry for ways to speed up foreclosures. Much of the
industry’s attention has focused on laws to create short cuts through judicial foreclosure
systems.

In response to these concerns, new state “fast track” foreclosure laws have begun to appear. At
least seven state legislatures have enacted such laws since 2009. In most instances, these laws
tie a right to fast track foreclosure to a mortgage holder’s claim that a property is “abandoned.”
Proponents of the new laws focus upon the futility of delaying foreclosure while a property
remains empty and becomes an increasingly grave threat to its community. There is clearly no
benefit to delaying foreclosure in these circumstances, and no one would claim otherwise.

This report examines seven recently enacted fast track foreclosure statutes: those in Michigan,
Oklahoma, Kentucky, Indiana, New Jersey, Nevada, and Illinois. The report also considers a
draft fast track foreclosure law prepared by the National Conference of Commissioners of
Uniform State Law (NCCUSL). The report concludes that several of these laws contain
provisions that work effectively to achieve the twin goals of prompt completion of foreclosures
of properties that are truly unoccupied and abandoned. Other statutes, however, have been
drafted broadly and are clearly over-inclusive in their reach. Several laws expressly apply to
occupied properties and others are vague in defining when they apply. Nearly all set up new
and burdensome procedural requirements for homeowners. The overwhelming majority of
homeowners facing foreclosure today lack access to legal assistance. Under certain fast track
laws, homeowners face loss of substantial rights under state property laws if they do not meet
new procedural deadlines, submit paperwork promptly, appear for hearings, and rebut
evidentiary presumptions. Finally, beyond speeding up foreclosure sales in selected cases
chosen by mortgage servicers, these laws generally fail to coordinate a response to the problem
of deteriorated and abandoned properties in foreclosure.

There are ways to deal with the problems of abandoned properties in foreclosures that protect
communities, preserve existing property rights of borrowers, and allow lenders to minimize
losses. After reviewing fast track foreclosure laws now in effect and proposed by the NCCUSL,
this report makes nine recommendations for improvement of fast track foreclosure laws.
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These are:

e Fast track foreclosure laws must operate in conjunction with statutory requirements that
mortgagees inspect properties in foreclosure on a regular basis and report to local
authorities on the each property’s status. Mortgage servicers should not be allowed to
pick and choose which abandoned properties they would like to sell on an expedited
basis.

¢ In addition to requirements to inspect and report on property condition, the fast track
laws must require that mortgagees maintain abandoned properties in safe condition
while they pursue a foreclosure and eventual re-sale of the property.

e Fast track foreclosure laws must never apply to occupied properties. Borrowers who
reside in their homes must have simple and effective means to declare occupancy and
stop an attempted fast track foreclosure of an occupied dwelling.

® Once a property has been determined abandoned through a fair and accessible
proceeding, mortgagees must not have the option of indefinitely delaying foreclosure.

e The right to use a fast track foreclosure procedure should not be determined through
presumptions or a “prima facie” standard applied in summary proceedings. A court or
administrative body must make findings of abandonment based on clear and convincing
evidence.

¢ Procedural protections for borrowers must include attempts at personal service of
essential documents in the proceeding, clear notices of rights, a hearing, and ease of
registering objections based on occupancy.

e Aright to fast track foreclosure must not be triggered by claims that a borrower did not
allow an inspector inside a home.

¢ Judgments in fast-track foreclosure proceedings must not have preclusive effect on
questions of a borrower’s personal liability. A judgment of foreclosure or eviction
entered in a fast track proceeding must be subject to being set aside based on evidence
that the property was occupied when the judgment was entered.

¢  When a property has been determined to be abandoned, the mortgagee must bear the
cost of maintenance. A borrower must not be charged for maintenance after the
abandonment determination and must not be assessed the cost of a bond that a
mortgagee posts under a registration law requirement.

If incorporated in a vacant property foreclosure statute, these elements will ensure that any
abridgement of standard foreclosure procedures is based on a valid finding of abandonment.
All foreclosures of occupied properties should proceed with oversight over loss mitigation
reviews. Mortgage servicers’ failure to conduct appropriate reviews for loss mitigation leads to
unnecessary foreclosures. Unnecessary foreclosures of occupied homes also present a risk of
harm to communities, a risk that is at least as great as that posed by delays during foreclosure.
Appropriate intervention through mediation programs and other state laws designed to
prevent foreclosures through effective oversight of loss mitigation should be the central focus of
state legislative activity during the current foreclosure crisis.
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II. FAST TRACK FORECLOSURE LAW: THE CONTEXT

Since 2009, seven states have enacted new “fast-track” foreclosure laws. While these laws take
on varied forms, they have certain features in common. They focus on properties that are
considered abandoned by the borrower or that may still be occupied but show signs of poor
maintenance. If a foreclosure involves one of these properties, these statutes authorize
mortgagees to skip over considerably longer time frames that would otherwise apply under the
state’s general foreclosure laws. When applicable, these laws significantly reduce periods for
notices, cure rights, and the exercise of redemption rights.

Enactment of fast track foreclosure laws has been a major goal of mortgage industry advocacy
in recent years. The laws further a broader industry strategy to promote speedier foreclosures.
To encourage enactment of these laws, financial institutions routinely publicize disparities in
foreclosure times between states that require judicial foreclosures and those that use primarily
non-judicial foreclosure systems. The publicity typically features charts and graphs comparing
groups of judicial foreclosure states (e.g. New York, Florida, Illinois, and New Jersey) compared
to non-judicial states (e.g. Georgia, Texas, Virginia, or Tennessee).! The judicial states show
average foreclosure time frames of one or more years. In the non-judicial states, foreclosures
may be completed within three or four months. These charts are often accompanied by
conclusory statements to the effect that the long foreclosure time frames in judicial foreclosure
states are impeding recovery of the national housing market and contribute to neighborhood
bligh’c.2 The industry talking points have been widely disseminated through media reports.
These reports dutifully pass on the view that the mortgage lending industry is being victimized
by unreasonable state laws that require court approval of foreclosures and that the solution is to
minimize judicial oversight of foreclosures.

There is some truth in parts of these industry claims, but there is no simple explanation and
many factors other than state foreclosure laws have contributed to delays in the foreclosure
process. Judicial foreclosures have traditionally taken longer than non-judicial foreclosures. The
longer foreclosures take, the more likely the homeowner will move out of the property before
the foreclosure is completed. Over the past two years, the inventory of properties listed for
foreclosure sales or owned by lending institutions after foreclosure sales has decreased. As of
early 2013, the number of properties scheduled for foreclosure sales or bank-owned was at its
lowest in five years, down 39 percent from its peak in 2010. However, this decline in the
foreclosure inventory resulted primarily from disposition of bank-owned properties. At the
same time in early 2013, the inventory of properties in the foreclosure pipeline (foreclosure
commenced but no auction scheduled) had increased nearly 60 percent from a year earlier.’
These properties comprise a “shadow” inventory of homes languishing in long-term foreclosure
status. The properties are located overwhelmingly in judicial foreclosure states. Thirty-five
percent of the homes in this shadow inventory are estimated to be vacant. In some states, the
vacancy rate for homes in the foreclosure pipeline exceeds fifty percen’c.5
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While it is clear that foreclosures in judicial foreclosure states have been delayed in recent years,
the cause for those delays cannot be simply stated. Mortgage servicers” own conduct has
definitely contributed to the delays. In particular, the media attention focused on servicers” use
of robo-signed documents led to suspension of much foreclosure activity in judicial foreclosure
states over several years.

Robo-signing tends to bypass scrutiny in non-judicial foreclosure states. However, the threat of
court oversight in judicial foreclosure states had the opposite effect. During 2010-2011, with
negotiations underway between mortgage servicers and government enforcement agencies to
fashion remedies for robo-signing abuses, many servicers delayed completion of foreclosures in
judicial foreclosure states. In New York, for example, large shadow dockets built up of cases in
which foreclosure complaints were filed but never moved toward judgment or other forms of
judicial intervention.’

Limited judicial resources have likely played a role in delaying foreclosures in certain judicial
foreclosure jurisdictions, such as Florida, where the volume of loans in default reached
unprecedented levels after 2008. It is also unclear to what extent decisions to delay foreclosures
were based on industry calculations that home prices in certain areas might increase over time
and that the potential for more lucrative sales in the future might justify delays.

What is clear is that the extraordinarily long delays occurring in judicial foreclosure states from
2010 through 2012 were not something inherent in the statutory procedures and court rules of
those states.” The delays were exponentially greater than typical time frames seen during the
decades before the foreclosure crisis.” Beginning in 2008, the volume of mortgages in
foreclosure reached levels never seen before in the United States. This volume undoubtedly
strained judicial resources. Whatever its causes, this crisis-driven bulge in foreclosure numbers
should not be the basis for institutionalizing long-term changes to state foreclosure laws,
changes that would last long after the crisis subsides.

The next section summarizes the seven recently enacted fast track foreclosure statutes and one
proposed model law on the subject. These laws present a range of approaches. Some are clearly
targeted to avoiding deterioration of abandoned properties. Others, however, have been
structured in a way that will affect a much broader group of properties and the families residing
in them.
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III. THE EXISTING STATE LAWS
A. Michigan

Michigan is a non-judicial foreclosure state. Michigan law gives the typical borrower a period of
six months after the date of a foreclosure sale to remain in possession of the home and attempt
to redeem. Prior to 2013, mortgage industry groups in Michigan proposed legislation that
would have shortened the post-sale redemption time frame. One proposal would have
significantly shortened the redemption period in cases in which the borrower participated in
pre-foreclosure mediation. These efforts failed. However, in mid-2013, the Michigan legislature
approved new fast-track foreclosure legislation. The new law (effective in January 2014) amends
M.C.L.A. 600.3240 to add a provision shortening the post-sale redemption period from six
months to thirty days in certain situations.

The new Michigan statute makes no pretense of applying solely to abandoned or vacant
properties. A state law in effect for several years had already allowed for a shortened thirty-day
redemption period after the foreclosure sale of an abandoned property.9 Instead, the new law
focuses on the concept of “damaged” property. Under the law, the purchaser at a foreclosure
sale who contends that a property is damaged may bring an immediate action to evict the
borrower, using the summary procedures available to evict a tenant from rental property.lo A
judgment for eviction in the summary proceeding terminates the borrower’s redemption rights.
Under the Michigan law, once a foreclosure sale has been completed, the purchaser may
demand to inspect the interior and exterior of the property. If the borrower “unreasonably”
refuses to allow an inspection, the purchaser can file a summary eviction action and recover
possession.'' If the inspection takes place and shows any basis for claiming that the property is
“damaged,” the sale purchaser can also proceed with a summary eviction and terminate
redemption rights. The statute defines the requisite “damage” to include a broken window, an
unhinged door, accumulated trash, missing fixtures and any condition not complying with local

713 1f the borrower appears in the

ordinances.'” The damage may be actual or “imminent.
eviction proceeding and contests the entry of a judgment for possession, the court may still

order eviction unless the borrower repairs all damaged items.

In a July 3, 2013 signing statement, Michigan’s governor noted several problematic features of
this legisla’cion.14 He expressed the hope that that the legislature would take up amendments in
its next session. The governor’s signing statement noted in particular that the law contains no
provision for advance notice of inspections and makes no distinction between deliberate
damage caused by an occupant and other maintenance problems that represent no real harm to
the property or the community.
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B. Oklahoma

Foreclosures in Oklahoma typically follow a judicial procedure. Under a fast-track foreclosure
law in effect since November 2011, borrowers may be evicted through a summary process
judgment based on judicial findings that a property has been abandoned and is at risk of harm
due to abandonment.” Oklahoma’s general foreclosure law allows redemption up to the time
of the confirmation of a sheriff’s sale. Under the fast-track law, a mortgagee may file a motion to
“preserve and protect” the collateral property at the same time the foreclosure complaint is
tiled. Filing the motion to preserve and protect triggers a sheriff’s visit to the property. The
sheriff makes a determination of vacancy status and posts a hearing notice for a date that may
be as soon as fifteen days from the posting date. At the hearing, if the court finds that the
property is vacant and abandoned based on the sheriff’s report and that there are additional
risks of harm due to abandonment, the court may enter a judgment of possession in favor of the
mortgagee. Upon entry of a judgment of possession, the mortgagee must take possession of the
dwelling and inventory the personal property on the premises. If the borrower fails to appear at
the hearing, the property is deemed abandoned. If the borrower appears and rebuts the sheriff’s
determination of abandonment, the court may still enter an order that the borrower protect and
preserve the property.16 In the event of non-compliance, the borrower will be subject to
contempt of court sanctions.'” The risks of harm that may lead to entry of orders for possession
or contempt include unpaid property taxes and unsatisfied liens on the property.18 A borrower
who failed to appear at the motion hearing may later provide evidence of continued occupancy
and seek to vacate the order for possession. However, even if the court vacates the order, it may
still order the borrower in possession to maintain the property free of risks of harm. The statute
provides explicitly that the orders for possession and maintenance do not affect title to the
property or otherwise modify the foreclosure process.19 Presumably, legal title and ultimate
liability for matters related to the property’s condition remain with the borrower until the
transfer of title upon completion of foreclosure. At the same time, the statute authorizes a court
to order the mortgagee in possession to maintain the property pending completion of
foreclosure. However, the explicit reference to contempt sanctions appears only in relation to
orders against borrowers.

C. Kentucky

Kentucky is a judicial foreclosure state. Kentucky statutes provide for a one-year redemption
period after most foreclosure sales. In 2012, the Kentucky legislature enacted a new foreclosure
law that speeds up the foreclosure process in certain situations.” Under the new law, during
the pendency of a foreclosure proceeding, a mortgagee may file a motion for an expedited sale
of an abandoned property. Presumably, the courts’ standard motion practices and burdens of
proof apply to these motions. A judgment directing an expedited sale may be granted upon
affidavits. The court must make two findings in order to authorize an expedited sale. First,
there must have been no lawful occupant of the property for 45 consecutive days. Second, the
court must find that two or more conditions or indicia of abandonment, as listed in the statute,
exist.” Upon entry of the order, the foreclosure sale may take place within 70 days and

Fast Track Foreclosure Laws 6 © 2014 National Consumer Law Center



confirmation of the sale twenty days thereafter.”” Upon confirmation of the sale, the property
may be conveyed. Under pre-existing state law, a finding of abandonment would terminate the
borrower’s right to possession. The fast track law does not expressly address the effect of the
court’s abandonment finding on the borrower’s post-sale redemption rights. It appears that the
redemption rights remain in effect, even though the borrower loses the right to live in the
property during the redemption period.

D. Indiana

Indiana is a judicial foreclosure state. Under Indiana foreclosure law, the lender must wait three
months after the filing of a foreclosure complaint before a sale may take place. There is no post-
sale redemption period. Indiana’s fast track foreclosure law went into effect in March 2012.%
The new law allows a mortgagee to file a petition during the pendency of a foreclosure case in
order to have a property determined to be abandoned. When the motion is filed, the court
issues an order to show cause as to why the property should not be deemed abandoned.” The
mortgagee’s motion filing shifts to the borrower the obligation to appear in the court
proceeding and carry a burden of proving that the property is not abandoned. The borrower’s
appearance must take place within 15-25 days of the show cause order. The borrower’s failure
either to present written evidence in objection to an abandonment finding or to appear for the
hearing constitutes prima facie evidence that the property is abandoned.” If the borrower
complies with the appearance requirements, the court may still find abandonment based upon a
finding that at least one of ten enumerated conditions or indicia of abandonment exist on the
property. These ten conditions are set out in the statute.” The listed conditions include broken
or boarded up windows and doors, terminated utilities, the presence of trash, general
deterioration of the property, and other evidence of an intent to abandon, such as written
statements of the borrower.” The court’s finding of abandonment, whether based on the
borrower’s procedural default or on a finding that one of the listed conditions exists, permits
the court to order an immediate foreclosure sale. This order for immediate sale supersedes the
three-month delay before a sale may be scheduled under the general statute. If the mortgagee’s
motion is filed with the complaint, the expedited order for a sale could issue almost
simultaneously with the deadline for the borrower to file an answer to the complaint.

E. New Jersey

New Jersey enacted a fast track foreclosure law that went into effect in December 2012.** New
Jersey is a judicial foreclosure state. The new law creates a summary foreclosure procedure for
vacant and abandoned properties. Under the law, the mortgagee may either commence a
lawsuit as a summary foreclosure proceeding or convert a regular foreclosure proceeding to a
summary foreclosure.” In order to obtain a summary foreclosure judgment, the mortgagee
must establish two conditions by clear and convincing evidence. First, the property must not be
occupied by a mortgagor or tenant. Second, at least two of fifteen listed conditions related to the
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property must exist.” These conditions include overgrown grass, accumulated flyers or trash,
uncorrected housing code violations, and statements from neighbors. If the mortgagee cannot
establish both prongs of this test, the summary foreclosure will not be permitted and the court
will not enter a final judgment of foreclosure. The statute expressly provides that a judgment
will not enter on an expedited basis if the property is not vacant and abandoned or if the
borrower has alleged defenses to foreclosure.” The law requires documentation of efforts at
personal service of the motion for expedited judgment. The mortgagee must provide the
borrower with a specific notice that it is proceeding under the summary foreclosure alternative.
The statute is not clear on the question of whether the court may enter a summary order based
on papers alone. One New Jersey commentator has noted the potential conflict between the new
law’s requirement for clear and convincing evidence and the use of evidentiary presumptions.”

F. Nevada

In order to start a non-judicial foreclosure in Nevada, the servicer must record a notice of
default and intention to sell at least three months before a foreclosure sale date. An amendment
to Nevada’s foreclosure statutes, effective July 1, 2013, allows for the shortening of this waiting
period to sixty days for properties meeting an abandonment definition.” In order to shorten the
foreclosure time frame, the mortgagee must record two documents: (1) the mortgagee’s
affidavit setting forth facts showing abandonment; and (2) a certification from a government
official who conducted an inspection at the property.” The law requires that a local
government agency keep a registry of properties that are abandoned or in danger of being
abandoned. A mortgagee seeking to use the expedited procedure must request that the local
agency conduct an inspection. The certifications from the servicer and from the government
agency must show that two conditions exist. First, the property must be physically abandoned.
This means that, inter alia, utilities are off and there are no recent records of certain mail delivery
(including government benefits) to the property. Second, the certifications must establish that
the property meets at least two of eight additional indicia of abandonment listed in the statute.
These indicia are factors showing some additional public harm or danger beyond the vacancy
itself. Thus, an unoccupied but properly maintained property would not meet the statutory
standard for abandonment; nor would an occupied property regardless of its condition. The
new statute limits how property inspections may be conducted. Neither the servicer nor the
government official may enter inside the dwelling to conduct an inspection. The law authorizes
entry only upon the real property itself for an exterior inspection, and only when the servicer
has a reasonable belief that the property has been abandoned. The law absolves individuals
making these limited encroachments on the real property from liability for trespass. The
certifications of inspection must include facts and documents to support any findings of
abandonment. In addition, the agency official must give the borrower notice of a proposed
determination of abandonment. The borrower has thirty days to object to the determination.
The law explicitly provides for the borrower’s right to record an objection at any time before a
foreclosure sale under the expedited procedure. The borrower’s filing of the objection has the
effect of withdrawing the mortgagee’s request for an expedited sale.” If the servicer files
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certifications for an expedited sale, but fails to conduct the sale within six months of the filing,
the certifications are deemed withdrawn and the servicer is subject to a $500 penalty.”

G. Illinois

Under Illinois” judicial foreclosure statutes, the borrower may cure a default for ninety days
from the date of service of the foreclosure complaint. In addition, the borrower’s redemption
right extends until the later of seven months from service of the complaint or three months after
entry of judgment of foreclosure. The state’s new statute authorizing expedited foreclosure
judgments and sales significantly alters these time frames.”” The law went into effect in June
2013. Under the law, a mortgagee may file a motion to expedite judgment and sale. This motion
may be filed either together with the foreclosure complaint or any time after the complaint is
tiled. The motion must be supported by an affidavit of abandonment. The court must conduct a
hearing within 21 days after the motion is filed, and this date must be at least 21 days after the
borrower’s answer to the complaint is due.” If the court finds that the property is abandoned, it
may enter judgment of foreclosure immediately. The redemption period ends 30 days after the
date of judgment.” Any right to reinstatement ends at the same time as the expiration of the
redemption period. The new statute requires that the court make two findings to support a
determination of abandonment. First, the property must not be occupied by the mortgagor or a
lawful occupant. Second, two of eleven listed conditions must exist on the property.” The
eleven conditions do not include factors common to other state fast track foreclosure laws.

They do not include minimal defects such as uncut grass, accumulated flyers, or neighbor
hearsay. They do include serious defects such as stripped plumbing, multiple missing
windows, no utility service, documented code violations and law enforcement involvement,
significant danger of further damage, and signed statements of the mortgagor confirming a
clear intent to abandon.” The notice of the motion for abandonment may be served by posting.
The notice can be posted fourteen days before a hearing. The statute does not set out specific
requirements that the notice explain the consequences of the procedure. Nor does the law
require a more stringent burden of proof for obtaining an expedited judgment. If the borrower
or lawful occupant “appears in the action in any manner”, either before or after the hearing and
objects, the expedited foreclosure may not proceed. The borrower may also appear before
confirmation of a sale and present evidence of non-abandonment.

H. Uniform Law Commission Draft Proposal (November 2013)

The National Conference of Commissioners on Uniform State Law (NCCUSL) is in the process
of developing a model “Home Foreclosures Procedures Act.”* NCCUSL does not intend that
its model law serve as a comprehensive replacement for existing state judicial and non-judicial
foreclosure systems. Instead, it proposes to draft discrete statutory provisions that will address
common topics under most state foreclosure systems. One set of provisions in the proposed
uniform law deals with foreclosure of abandoned properties.” An introductory definition
section applicable to all provisions of the model law defines “abandoned property.” The
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definition requires that for a property to be deemed abandoned, “the homeowner and persons
claiming through the homeowner, including tenants,” must have “relinquished possession” of
the property.*

Later sections of the model law outline procedures for expedited foreclosure of abandoned
properties in judicial and non-judicial jurisdictions. The law authorizes a prompt foreclosure
sale after a determination that a property is abandoned.” In a judicial foreclosure jurisdiction a
court makes the determination of abandonment. When the court makes this determination, the
creditor must then “take necessary and appropriate action” to cause the sale to be completed
“within a reasonable time.”* In a non-judicial jurisdiction, a governmental agency must
determine whether the property is abandoned. If the agency finds that the property is
abandoned, a sale may then take place not earlier than 30 days and not longer than 60 days after
the agency determination.”” In either type of jurisdiction, the final determination that a
property is abandoned terminates all the borrower’s pre-sale and post-sale redemption rights.

In a non-judicial foreclosure state, the governmental agency’s determination that a property is
abandoned triggers the mortgagee’s right to use the expedited procedure. The agency inspector
must enter the dwelling and prepare an affidavit setting forth the facts supporting an
abandonment determination. The agency inspector and the mortgagee must provide copies of
the determination to the borrower before seeking to expedite proceedings.

In a judicial jurisdiction, a court may either defer to a government agency’s finding of
abandonment, or it may find that at least three of eight conditions enumerated in section 505(a)
of the uniform law are present. The eight conditions include accumulated trash and debris,
broken doors or windows, and “extremely low” utility consumption. The existence of three of
the conditions establishes a presumption that the property is abandoned."

The draft uniform law requires that the mortgagee undertake limited maintenance obligations
once a property has been determined to be abandoned. The mortgagee’s obligations focus on
conditions affecting the outer appearance of the property.” The vacancy of a property during
foreclosure in and of itself does not create a maintenance duty for the mortgagee.”’ According
to the Reporter’s Note, “it would clearly be inappropriate to impose an obligation on a creditor
to repair the property subject to the mortgage before the creditor has taken possession or an
official determination is made that the property is abandoned.””'

The requirement that the expedited sale take place within a short time after a determination of
abandonment limits the duration of the mortgagee’s duty to perform limited maintenance.
Mortgagees must release their liens rather than extend foreclosures sales of abandoned
properties indefinitely.”” The statute states expressly that a creditor does not become a
mortgagee in possession by virtue of performing maintenance duties on abandoned
properties.” The text creates broad immunity for servicers and agents that enter property
determined to be abandoned, subject only to negligence or willful misconduct claims.™
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IV. ANALYSIS: THE NINE MAJOR ISSUES RAISED BY FAST
TRACK FORECLOSURE LAWS

Issue #1: Fast track foreclosure and the mortgagee’s duty to report on the status of
properties in foreclosure.

The premise behind fast track foreclosure laws is that properties abandoned during foreclosure
represent a public problem. When it comes to abandoned properties, banks are not the only
stakeholders. In fact, banks have not hesitated to emphasize this public concern when they seek
to expedite abandoned property foreclosures. The public impact includes the negative effect on
neighboring property values, loss of tax revenue, blight, vandalism, heightened crime, and
other threats to public safety. >

In response to the problems that abandoned properties have created since the foreclosure crisis
began, hundreds of municipalities enacted ordinances that require mortgagees and their
servicers to register the commencement of foreclosures within a city’s limits. These ordinances
typically charge a registration fee in order to finance a database of properties in foreclosure. A
common feature of these ordinances is the requirement that mortgagees conduct regular
inspections of a property while a foreclosure is pending. Reports of the inspections must be
tiled with the municipality. As part of their inspection obligations, the mortgagees must report
vacancies occurring during foreclosures. All reports must include contact information
identifying local representatives of the mortgagee. These representatives must be available to
respond to concerns about the property’s condition. Mortgagees that do not comply with these
ordinances may be subject to fines and other penalties.

Several hundred municipal and county ordinances now in effect around the country include

** At the state level, a New Jersey statute also mandates that
mortgagees provide registration information whenever they commence a judicial foreclosure in
that state.”

many of these standard features.

Notably absent from all the enacted fast track foreclosure statutes discussed above is any
reference to an obligation for mortgagees to inspect and report on the condition of properties in
foreclosure, such as the duties created under the multitude of existing local ordinances. While a
few of the laws, such as the Nevada statute and the draft NCCUSL law, permit consideration of
abandonment determinations made by local code enforcement agencies, none of the laws
require that servicers report abandoned properties on their own initiative. None of the fast
track laws obligate mortgagees to inspect properties in foreclosure regularly and report on the
inspection results. The laws allow mortgagees and their servicers to cherry pick the properties
they wish to fast track.”

In many areas of the country, local housing code enforcement agencies are underfunded and
overburdened. The fast track laws tend to give mortgagees complete discretion to direct

Fast Track Foreclosure Laws 11 © 2014 National Consumer Law Center



government officials to perform inspection and other enforcement tasks when the mortgagees
choose. At a minimum, the state statutes should require that mortgagees register all properties
subject to foreclosure with local code enforcement agencies. The mortgagees must then arrange
for regular inspections and report results of inspections, including abandonment, to the local
agencies. Finally, mortgagees must provide local agencies with up-to-date contact information
for matters related to the property condition. The inspection requirement does not create a
significant new burden for mortgagees and servicers. An array of national companies provides
property inspection services to the mortgage servicing industry. Servicers routinely pay for
these services during foreclosures (and pass on costs to borrowers). A burgeoning industry of
default servicers now specialize in cataloguing local laws on these topics and assisting
mortgagees with compliance. Including registration and inspection requirements in a statute of
statewide applicability promotes uniformity while still allowing a primary enforcement role for
local government.

Recommendation #1. A fast track foreclosure law for abandoned properties must work in
tandem with a comprehensive statutory scheme that obligates mortgagees to register
commencement of all foreclosures with local government entities and regularly submit
inspection reports to these entities.

Issue #2: Fast track foreclosures and the mortgagee’s duty to maintain vacant properties
during foreclosure.

A common feature of many ordinances mandating registration and inspection of properties in
foreclosure is a requirement that mortgagees perform minimal maintenance on abandoned
properties until foreclosure is completed. For example, in 2011 the City of Chicago
implemented an ordinance that requires mortgagees to register vacant properties in foreclosure
and to secure and maintain them until they are conveyed to a foreclosure sale purchaser.”
Numerous cities and counties around the country have implemented similar laws. At the state
level, New York and New Jersey enacted statutes in 2009 that required the foreclosing plaintiff
in a foreclosure action to maintain vacant and abandoned properties until the transfer of
ownership after foreclosure sale.”
housing code definition of an “owner” responsible for maintaining properties to include a

" These local and state laws typically amend the existing

foreclosing mortgagee with an interest in an abandoned property. Rules requiring maintenance
of collateral property during the period between commencement of foreclosure and a
foreclosure sale are common in the mortgage industry. The Government Sponsored Enterprises
(GSEs) Fannie Mae and Freddie Mac, as well as the Federal Housing Administration (FHFA)
have issued detailed rules requiring that their servicers inspect and preserve properties during
foreclosure.”

To date, the validity of state and local laws imposing maintenance duties on mortgagees has not
been litigated extensively. Shortly after the Chicago ordinance went into effect, the Federal
Housing Finance Agency (FHFA) sued the City of Chicago on its own behalf and on behalf of
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the GSEs Fannie Mae and Freddie Mac. FHFA contended that the federal statute that
authorized FHFA to exercise conservatorship over the two GSEs precluded state and local
government entities from all regulation of FHFA and the GSEs, including enforcement of
municipal housing codes.” FHFA also contended that the registration fee and potential
penalties for non-compliance with the Chicago ordinance constituted impermissible taxes on
FHFA and the GSEs, barred by a federal immunity statute.” The U.S. District Court for the
Northern District of Illinois agreed with FHFA’s arguments and entered an order barring
enforcement of the Chicago ordinance against FHFA and the GSEs.” (Federal Housing Financing
Agency v City of Chicago) The district court’s decision rested exclusively on the federal HERA
statute and its immunity provisions for FHFA. The court did not reach the issue of whether a
local law could direct a mortgagee to incur costs to secure and maintain abandoned collateral
property before title passes to a new entity upon the completion of a foreclosure. The district
court decision did not affect enforcement of the Chicago ordinance against non-GSE
mortgagees.

Litigation over another municipal ordinance requiring mortgagees to maintain properties in
foreclosure is ongoing. In 2011, the City of Springfield, Massachusetts implemented an
ordinance to regulate mortgagees who initiate foreclosure of residential properties in the City.
The ordinance requires mortgagees to post a cash bond of $10,000 with the City, with a small
part of the bond to be used for administrative expenses and the rest to be returned to the
mortgagee after completion of foreclosure (if not needed to reimburse the City for costs the City
incurred in maintaining the property during foreclosure). The Springfield law requires that
mortgagees preserve and maintain properties in accordance with minimal standards of state
and local codes. The ordinance does not require rehabilitation or major repair work. Nor does it
limit or impair foreclosure remedies. Several banks are challenging the validity of the
Springfield ordinance. The banks have raised primarily state preemption arguments,
contending that state legislation on property maintenance and foreclosures occupies the field
regulated by the City ordinance. The banks also contend that the ordinance violates the
Contracts Clause of the U.S. Constitution because it alters terms of the existing mortgage
documents. The U.S. District Court for Massachusetts addressed all of the banks” arguments
and rejected them.” (Easthampton Savings Bank v City of Springfield) The court found that the
local ordinance did not conflict with any state statutes and imposed no significant impairment
of contractual rights of mortgagees. The banks appealed the ruling to the Court of Appeal for
the First Circuit. The First Circuit has referred the matter to the Massachusetts Supreme Judicial
Court (the highest Massachusetts state court) for rulings on the state law issues.”® Easthampton
Savings Bank v. City of Springfield.

The mortgagees’ objections in the City of Springfield and City of Chicago cases rest in part upon
their view that a “mortgagee” and an “owner” of property are fundamentally different legal
entities. In their view, a governmental agency cannot require that a “mortgagee not in
possession” enter into collateral property and perform work on the premises. It is certainly true
that under the laws of many jurisdictions a mortgage creates only a security interest in real
property. A mortgagee with only a security interest in real property typically has no right to
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possession. However, under a recognized exception to this rule, the mortgagee who takes
possession after the mortgagor has abandoned the property may take possession and retain
possession through the foreclosure.”” Therefore, the possession issue is not a significant barrier
to abandoned property legislation, particularly if care is taken in drafting the statutory test for
abandonment. In addition, form mortgages almost invariably give the mortgagee the right to
enter the collateral property in order to preserve it, particularly when the mortgagor has
abandoned the premises.” Even in the case of an occupied property a statute could set out
requirements for a mortgagee to give notice and have access for maintenance. In terms of
possessory rights in real property, landlords of residential properties are in much the same
position as mortgagees. Many states have enacted statutes that regulate how and when a
landlord may access rental dwellings for inspections and repairs. There are thus many ways to
address mortgagees” concerns that their agents will be accused of trespass if they enter a
property under an incorrect belief that the mortgagor had abandoned it.

An objective of most fast track foreclosure statutes is to define “abandonment” in the context of
mortgages in default. The laws can give a court or administrative body the authority to
determine whether a statutory definition of abandonment has been met in a particular case. If
these determinations are made with proper procedural protections, they will not impair the
borrower’s rights. At the same time, compliance with the statutory procedures to determine
whether a property is abandoned can safeguard the mortgagee from trespass and related
claims.

As the court in City of Springfield recognized, mortgagees’ Contracts Clause objections to
maintenance laws have little merit. The laws apply to mortgagees that have formally declared
an intention to foreclose upon and sell the properties through a public auction. The laws require
the mortgagee to disclose to a public agency some basic facts about the condition of the
property and to ensure that the property does not cause harm to the public while awaiting the
foreclosure sale. Requiring the mortgagee to take some minimal steps to preserve the condition
of its collateral is not the type of substantial impairment of rights that the Contracts Clause
would preclude.

Among the existing fast track laws, the Oklahoma statute and the NCCUSL draft law address
this maintenance duty to a limited extent. The Oklahoma statute requires that a mortgage
commence proceedings for expedited foreclosure when it is aware that a property has been
abandoned. The law authorizes courts to direct the mortgagee to maintain a property
determined to be abandoned until the foreclosure is completed.” The NCCUSL law also
requires mortgagees to preserve and secure properties that have been determined abandoned
by a court or government agency. While its Reporters Note and text create some ambiguity on
the point, the NCCUSL draft appears to require that mortgagees perform some maintenance
work on collateral property before a formal determination of abandonment has been made. This
obligation would be limited to instances where a public agency found a health or safety risk in
the property’s condition.”
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Recommendation #2. A fast track foreclosure law must require that the mortgagee perform
minimal maintenance work to ensure that the collateral property does not cause harm to the
public while awaiting sale.

Issue #3: Application of fast track foreclosure to occupied properties.

A questionable aspect of several fast track foreclosure statutes, notably those enacted in
Michigan and Oklahoma, is their application to occupied properties. The Michigan and
Oklahoma statutes allow mortgagees to circumvent significant requirements of each state’s
traditional foreclosure procedure and evict borrowers summarily based on the alleged
condition of occupied properties. The conditions that trigger the mortgagee’s right to fast track
foreclosure can be insubstantial, such as uncut grass, accumulated flyers, or hearsay statements
from neighbors. These conditions could be just as indicative of a temporary absence or illness.
Under other statutes, such as those of Indiana and New Jersey, the mortgagee’s allegation that
certain conditions exist on the property triggers a presumption of abandonment. This
presumption sets in motion obligations of the borrower to comply with certain new procedural
burdens. Borrowers who reside in their homes, and who therefore should not be subject to
summary foreclosure, may fail to comply with these additional procedural demands. They will
then be subject to fast track foreclosure.

Allowing fast track foreclosures for occupied properties is inappropriate. Abandoned
properties are a hot button issue, and banks freely use the stereotype of a non-paying borrower
deliberately trashing a home in foreclosure as a supporting anecdote for these laws. In reality, to
the extent that the stereotype of the destructive deadbeat borrower ever truly exists, such a
borrower is legally responsible for these actions. Current state and local laws can adequately
address the problem. If the dwelling is truly occupied, the borrower, as title owner of the
property, must answer to enforcement of existing housing codes. The mortgagee would also
have remedies against a destructive borrower in the nature of an action to restrain waste. On
the other hand, when the property is abandoned, the mortgagee has traditionally had the right
to enter the collateral property and preserve it. There is simply no need to subject occupied
properties to fast track foreclosures as if they had been truly abandoned.

The NCCUSL draft foreclosure law appears to limit fast track foreclosure to vacant properties.
The statutory definition of “abandoned property” requires that the homeowner have
relinquished possession of the property.” Section 505 of the NCCUSL draft specifically
addresses fast track foreclosures. The main text here is not as clear on the point. The
accompanying Reporter’s Note is consistent with the statutory definition of abandoned
property and applies the procedures only to unoccupied properties.”” On the other hand, none
of the eight presumptive criteria for abandonment listed in section 505(a) require a court to
make a specific evidentiary finding that the property is vacant.
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The Nevada and Illinois statutes address the question of actual vacancy in a clear and more
effective way. The Nevada statute expressly declares that occupancy is a defense to a fast track
foreclosure.” The Nevada statute prescribes a simple procedure for the borrower to record a
statement objecting to the fast track foreclosure, and the procedure must stop. Illinois is a
judicial foreclosure state, and under the Illinois law the borrower need only “appears in the
action in any manner” either before or after the hearing on a motion for expedited foreclosure
and object to a finding of abandonment.™ This objection stops the fast track proceeding. The
Illinois borrower may also appear before confirmation of a foreclosure sale that was conducted
under the expedited procedure and present evidence of non-abandonment. The court must
vacate the expedited foreclosure judgment upon the presentation of evidence showing the
property was not abandoned.” The Nevada and Illinois statutes make clear that an expedited
foreclosure process is available only for situations in which legitimate abandonment of the
property occurred and the property is vacant.

As discussed (see Issue #5), the use of presumptions can increase the likelihood that occupied
properties will be deemed abandoned. The Indiana statute deems a property abandoned either
on the basis of a borrower’s procedural default (failure either to file written objection or appear
for a hearing) or on the basis of a finding that one of ten listed conditions exist on the property.”
On the other hand, under New Jersey’s statute the court must find by clear and convincing
evidence that at least one of fifteen listed conditions exists. In addition, the court must separately
find by clear and convincing evidence that the property is vacant and abandoned. Unlike the
Indiana statute, the New Jersey law requires a distinct finding of vacancy that trumps all other
considerations, including any presumptions of abandonment that would otherwise be
determinative.”

Recommendation #3. The statute must apply only to vacant and unoccupied properties, and
include a simple method for the borrower to bar fast track foreclosure by asserting
occupancy.

Issue #4: The duty to complete fast track foreclosures of abandoned properties
promptly.

To the extent that any fast track foreclosure procedure is created, the remedy must exist as a
narrow exception applicable only to properties determined to be vacant. Blight prevention has
been one of the mortgage industry’s major rationales in support of enactment of the laws. The
mortgagees’ policy argument is that the expedited procedure is necessary to speed up transfer
of the properties to new owners who will see that the properties are occupied and maintained in
the future. Mortgagees should be held to this agenda. In return for the privilege of using the fast
track procedure for a vacant property, the mortgagee must agree to be held accountable for an
expeditious completion of foreclosure.
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Municipalities have implemented registration and maintenance ordinances applicable to
properties in foreclosure out of concern, in part, for bank walk-aways. Particularly in hard
pressed urban areas such as Detroit, Cleveland, and Chicago, mortgagees have engaged in the
practice of initiating foreclosures, then abandoning them when the properties appear to be of
little value, or turn out to be net liabilities.” Traditionally, mortgage servicers have not
informed borrowers that the foreclosures are being abandoned and the loans written off.
Borrowers often move out without knowledge of the lender decision to walk away. As a result,
title to the vacant properties remains in the borrowers’ names. The borrowers remain liable for
taxes and other costs associated with the property, including code compliance. The mortgagees
walk away, dumping the costs of dealing with the abandoned properties on neighbors and
taxpayers.

Allowing a fast track foreclosure, particularly where it involves a summary eviction from an
occupied property, and then permitting delay once the property is vacant would run contrary
to the stated goal of the expedited procedures. The Nevada statute addresses this issue by
mandating a $500 penalty in instances where the mortgagee files documents for an expedited
sale, but fails to conduct the sale within six months of recording the request.” In addition to
assessment of the penalty, the mortgagee’s request for expedited foreclosure is deemed
withdrawn. This penalty amount is likely to be too low to deter bank walk-aways and misuse
of the fast track procedures. A significantly higher penalty would be more effective.

Several other fast track foreclosure statutes set out a required time line for the completion of a
foreclosure sale after a determination of abandonment. For example, New Jersey’s law requires
that the sale must occur within 60 days of the court’s expedited foreclosure judgment.” The
Kentucky statute requires the sale to be within 70 days of the order finding abandonment.®" The
NCCUSL draft model law recognizes a public interest in the prompt completion of foreclosure
sales of abandoned properties.” However, the details and time limits are not clearly set out in
the most recent NCCUSL's draft, and the draft does not provide for sanctions for mortgagee
misuse of the procedures.

Because of the potential for misuse of fast track foreclosure authority, monitoring of foreclosure
activity is essential. This is another reason why it is important that the oversight system
(described in Issue #1) be in place in any jurisdiction that enacts a fast track foreclosure law.
When properties are clearly abandoned and are causing harm to communities, mortgagees
should not have the discretion to delay foreclosures indefinitely. Allowing title to remain in
former occupants” names while avoiding responsibility for the property’s deterioration should
not be an option for mortgagees. FHFA’s position that the GSEs are exempt from state and local
housing code enforcement is troubling. See, Federal Housing Finance Agency v. City of Chicago.”
To the extent that the GSEs attempt to benefit from the provisions of a state’s fast track
foreclosure law, they must be held to comply with all requirements integral to these special
foreclosure procedures, including compliance with housing codes.
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Recommendation #4. Access to fast track foreclosure for vacant properties must be
conditioned upon compliance with housing codes during the foreclosure process and prompt
conveyance of the property to a new title owner.

Issue #5: The use of presumptions to determine the mortgagee’s right to use fast track
foreclosure.

The existing fast track foreclosure laws raise a number of concerns about burdens of proof and
standards of proof in foreclosures. These concerns come into play for laws that apply in both
judicial and non-judicial foreclosure systems.

The mortgage industry’s demand for speedier foreclosures has focused on judicial states. Fast
track foreclosures could have a significant effect on how borrowers participate in a judicial
foreclosure. One aspect of judicial foreclosures that is often overlooked is that the
overwhelming majority of judicial foreclosures proceed by default. In most judicial foreclosure
states from 80 to 90 percent of borrowers do not enter an appearance and do not participate in
any meaningful way in the proceedings.** Access to legal representation and lack of
understanding of the court procedures contributes heavily to these high default rates.
Nevertheless, many basic substantive rights, such as statutory time frames for cure and
redemption, apply to borrowers even when they default by not filing an answer to a complaint.

The fast track laws can drastically change the structure of a judicial foreclosure. Borrowers
stand to lose important protections associated with cure and redemption rights. They may lose
these protections based on the operation of presumptions or “prima facie” case standards
defined by the fast track statutes. Many of these presumptions are based on mortgagee
averments regarding property condition. As described in Issue #3, these property condition
checklists should never be used to trump the requirement that the properties be unoccupied
and vacant.

Presumptions and “prima facie” case standards in a judicial foreclosure proceeding have the
effect of shifting from the plaintiff to the defendant the burden of proof that is standard for a
judicial proceeding. The use of rule to show cause hearings, as under the Indiana statute, has
the same effect of shifting to the borrower the burden to show entitlement to basic elements of
the state foreclosure laws that had always been intended for the benefit of borrowers. The
overwhelming majority of defendants in judicial foreclosures, because they do not file any court
papers, stand to lose important rights based on the use of these presumptions. A comment to
New Jersey’s new fast track foreclosure statute noted this problem.” The New Jersey statute
requires that the mortgagee establish its right to proceed with an expedited foreclosure by clear
and convincing evidence. This is an appropriate standard to apply. However, at the same time
the statute authorizes the use of presumptions (a laundry list property conditions) to determine
whether a particular property is abandoned. There is a clear conflict between a standard for
judgment that requires that a court make express findings by clear and convincing evidence on
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the one hand, and the use of presumptions created by documents submitted by the plaintiff on
the other hand.

In Michigan, a non-judicial foreclosure state, the fast track foreclosure law requires that the
borrower rebut the presumption of abandonment in a summary eviction proceeding. The statute
lists nine general property conditions that constitute “damage.” The foreclosure sale purchaser
need only allege one of these as the basis for filing a summary eviction complaint against the
borrower.” The conditions defined as “damage” under the Michigan law require no showing of
causation or severity. The Indiana statute contains a similar list of ten conditions,”’

and the Kentucky statute lists six.*> The NCCUSL draft statute includes a list of eight conditions
that may give rise to a presumption of abandonment. * The NCCUSL text relies on a
determination by a local governmental agency that a property is abandoned. This structure may
prove problematic both for mortgagees and for mortgagors. While Nevada appears to have
brought local government agencies on board for an inspection system tied directly to its fast
track foreclosure law, not all non-judicial states will have such a system in place. Mortgagees are
likely to find a certification system relying on government agencies cumbersome. From the
borrowers’ perspective, the NCCUSL model limits the ability to challenge an abandonment
determination in non-judicial foreclosures. The borrower must challenge such a determination
through the state or local government procedures for appeal of code enforcement decisions.
These procedures are likely to be confusing and intimidating for borrowers, and often require a
party to initiate court proceedings. Thus, under the NCCUSL proposal, borrowers in a non-
judicial foreclosure may have to initiate a legal proceeding in order to challenge a presumption.
The Nevada statute provides the simplest procedural option for the borrower. In Nevada, the
borrower need only file an objection in writing opposing the fast track foreclosure and
indicating that the property is occupied. The Nevada statute achieves the purpose of selecting
abandoned properties for fast track foreclosure without creating unnecessary judicial or
administrative hurdles for borrowers to overcome in order to rebut a presumption.

Recommendation # 5. Courts must make findings regarding abandonment based on clear and
convincing evidence and not presumptions or “prima facie” standards developed for a fast
track foreclosure statute.

Issue #6: The borrower’s procedural rights in fast track foreclosure.

There is basic merit to the point that delays in foreclosure of an unoccupied property benefit no
one. The challenge is to draft a statute that accurately identifies properties that are unoccupied
and abandoned. Few individual consumes encounter a mortgage foreclosure more than once in
a lifetime. The lack of clear knowledge about foreclosure procedures among homeowners is
pervasive, and access to affordable legal assistance very limited. Therefore, a fast track system
that relies on pro se homeowners making informed decisions about the preparation and filing of
legal documents raises substantial fairness concerns. A requirement that borrowers take specific

Fast Track Foreclosure Laws 19 © 2014 National Consumer Law Center



legal action within a short time frame and the use of evidentiary presumptions adds to these
concerns.

The fast track foreclosure laws considered here generally do not mandate clear notices that
inform borrowers of the nature of the proceedings and what they must do to protect their
rights. The Illinois law, for example, mandates a form notice that is incorporated into the
statute. The notice, however, repeatedly refers to an “abandonment” determination, without
stating the significant legal consequences flowing from the term.” The borrower may have as
little time as fourteen days to respond to the Illinois notice. Under other similar laws,
borrowers must often act within short time frames to protect their rights. The Indiana law
requires that the borrowers both file a written objection and appear for a hearing, otherwise the
property will be deemed abandoned. The show cause hearing under the Indiana procedure may
take place as soon as fifteen days from service of the notice. Under the Oklahoma statute, the
borrower must respond to an agency determination of abandonment in fifteen days. The
NCCUSL draft can require that borrowers appeal local government agency determinations in
order to avoid a conclusive finding of abandonment. Perhaps the most unusual requirement is
under the Oklahoma statute. Under the Oklahoma law a court may require that a borrower
complete home repairs as a condition to obtaining the benefit of basic protections under the
state’s foreclosure law.

Under any state law, the notices related to fast track foreclosures must give borrowers accurate
information about steps they must take to preserve their rights. Notices must inform them not
only of the fast track procedures, but also of the rights under the standard foreclosure laws that
will be lost or diminished if the borrowers fail to take specified actions.

Establishing personal service for a proceeding that may involve an abandoned dwelling poses
an obvious difficulty. A system that leads to the borrower’s forfeiture of significant legal rights
based solely on posted service is unacceptable. The U.S. Supreme Court has held that posted
service cannot be the sole basis for personal jurisdiction to evict a residential tenant.”’ The basic
requirements for documented attempts at personal and other alternative forms of service that
satisfy service of process requirements for a civil action under state law should apply in
connection with any judicial proceeding that determines whether a foreclosure should be fast
tracked. The New Jersey statute addresses service of process most clearly, expressly stating that
in addition to regular service of process, a motion for expedited foreclosure must meet
additional requirements. The documentation must show at least two attempts at personal
services under defined circumstances and other steps to achieve actual notice.”

Hearings on expedited foreclosure rulings should be scheduled automatically, as under the
Indiana statute. However, unlike in Indiana, the mortgagee should have the burden of going
forward and bear the burden of proof to establish entitlement to use the fast track procedures.
The court should make findings and apply a clear and convincing evidence standard in making
its ruling.
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Any burden placed on the borrower to assert occupancy should be slight. Whether the
determination is made in a judicial or administrative forum, the burden on the mortgagee to
override the borrower’s claim of occupancy should be a strict one. The Nevada approach of
allowing any statement by the borrower in objection to be sufficient to terminate the fast track
process is reasonable and efficient. Similarly, the provision under the Illinois statute
requiring only an appearance by the borrower in any form to stop the fast track proceeding

is appropriate.

Recommendation #6. Procedural protections for borrowers under fast track foreclosure laws
must include documented attempts at personal service, clear notices to borrowers of their
rights and the consequences of the laws, a hearing, and ease of registering an objection that
stops the process.

Issue #7: The protocol for mortgagee’s inspections and immunity from trespass
and conversion.

Mortgagees often object to laws requiring that they inspect and maintain properties in
foreclosure by citing the risk that they may be subject to liability for trespass if they attempt to
carry out these duties. The issue of potential trespass claims also comes up in the context of fast
track foreclosures. These laws require that mortgagees ascertain whether a property has been
abandoned by lawful occupants. Several existing fast track foreclosure statutes include rules on
access for inspections. They often include provisions that exempt mortgagees and their agents
from liability for trespass in connection with their performance of inspections and maintenance
during foreclosures.

A well-established industry of specialized contractors routinely performs property inspections
and maintenance work for mortgage servicers. While there have been instances when
borrowers have sued these default servicers for trespass, these cases typically involved gross
misconduct, such as the forcible eviction of families clearly occupying a home and destruction
of their personal property. It is important to keep in mind that approximately one-third of
American households live in rental dwellings. Under residential leases, a tenant holds the
possessory interest in the property while state laws require the landlord to maintain the
property in habitable condition and in compliance with codes. State statutes and common law
have been able to come up with reasonable guidelines governing a landlord’s access to rental
properties for inspections and repairs. State and local laws that require a mortgagee not in
possession to inspect and perform limited maintenance for collateral properties do not impose
an unreasonable burden on mortgagees. Similarly, many state laws have well-developed
doctrines governing rights and liabilities of mortgagees in possession. When properties have
been determined to be abandoned, mortgagees can take possession under existing state law.
Mortgagees can perform maintenance and related tasks consistently with those rules.
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The industry’s exaggerated claims for special protections related to inspections have led to some
troubling developments in fast track foreclosure statutes. For example, under Michigan
foreclosure law the homeowner always had the right to retain possession during the standard six-
month post-sale redemption period.” Under the state’s fast track foreclosure statute effective in
January 2014, the purchaser at the foreclosure sale (whether the mortgagee or a third party bidder)
“may inspect the exterior and interior of the property and all ancillary structures.”

The sale purchaser may bring a summary action for eviction at any time during this redemption
period “if inspection is unreasonably refused.” Id. The new Michigan law places no clear limits on
the timing and frequency of inspections. It does not require that there be any particular reason for
an inspection, and it does not require advance notice in any form to the occupants. The NCCULC
draft model law requires that public officials conducting abandonment inspections enter
dwellings.” Such a requirement is unnecessary, as the Nevada statute discussed below indicates.
The Nevada statute allows a mortgagee or government official to inspect a mortgaged residential
property when there is a “reasonable belief that the real property may be abandoned.” *
However, this inspection is limited to the exterior of the property, with the law stating expressly
that a mortgagee’s agent or a government official “may not enter any dwelling or structure, to
investigate whether the real property is abandoned residential property.” Id. The Nevada law
exempts an inspector from trespass liability to the extent that the individual acts in compliance
with these restrictions (i.e. has a reasonable belief that the property is abandoned and limits the
inspection to the exterior of a dwelling).

Allowing mortgagees access to properties after there has been a judicial or administrative
determination of abandonment should not be controversial, so long as the borrower has been
afforded adequate procedural protections. The NCCUSL text, for example, allows for the
mortgagee’s access for maintenance after the abandonment determination and provides for
immunity from trespass claims.” An immunity provisions for entry into dwellings should be
carefully drafted to apply only to mortgagees who have obtained formal declarations of
abandonment. The Illinois statute is careful to include within the scope of its waiver of trespass
liability only parties who were named in the legal proceeding.”

Recommendation #7: To the extent that a fast track foreclosure law addresses inspections,
the law must limit inspectors’ entry on the property to the exterior of dwellings and only
when the mortgagee has a reasonable belief that the property is abandoned. The mortgagee
should be permitted to enter the dwelling to perform maintenance only after a court or final
administrative agency decision has determined that the property is abandoned.

Issue #8: The effect of fast track foreclosure on parties’ legal claims.

Fast track foreclosure statutes may allow entry of a final judicial determination, either in the
form of a judgment of foreclosure in a judicial foreclosure or a judgment of possession (eviction)
after a non-judicial foreclosure. These judgments are entered on an expedited basis and may be
based on affidavits incorporating special statutory presumptions created under the fast track
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laws. Because the laws address properties that the residents have likely abandoned, there is a
great potential for entry of judgments against parties were never personally served with process
and had no actual notice of the proceedings.

Given these considerations, it is important to limit the effect of judgments entered in fast track
proceedings. The judgments should be limited solely to in rem property rights, the enforcement
of the mortgage or lien affecting the property, or the right to possession. The statutes should
expressly provide that these judgments have no effect on personal liability of the borrowers as
to any monetary claims. This includes deficiency claims and any claims related to costs and fees.

Existing statutes vary in how they address the conclusive effect of judgments in fast track
proceedings. For example, while not expressly stating so, the Indiana and Kentucky statutes
appear to allow for entry of a traditional judgment of foreclosure under their state laws, but on
an expedited basis. The Illinois statute clearly states that a judgment entered under the
expedited procedures has the preclusive effect of a foreclosure judgment entered under the
normal foreclosure procedures.” On the other hand, the Oklahoma statute expressly limits the
preclusive effect of orders entered under its provisions."” The New Jersey law states that no
judgment may be entered under the fast track process if the borrower has filed an answer
asserting a valid defense, even if the property is abandoned."”

Because the expedited foreclosure proceedings should be premised on a finding of
abandonment, the borrower should be able to vacate a judgment entered under these
procedures by offering evidence that the property was in fact not abandoned at the time the
proceedings were initiated. As discussed above, the expedited nature of these procedures, the
use of presumptions, and short cuts in service of process, can make these proceedings
particularly prone to error. For this reason, the burden on an affected borrower to vacate or set
aside these proceedings should not be a strict one. Where the borrower seeks to set aside a
judgment before a sale takes place, the borrower’s objection should effectively terminate the fast
track process. While it may be appropriate to set some time limit for filing a motion to set aside
a completed sale, the motion should be granted where the borrower has produced verification
showing that the property was not abandoned when the fast track proceedings were initiated.

The judgments entered in fast track foreclosure proceedings must have no preclusive effect on
monetary claims of borrowers against mortgagees or servicers.

Recommendation #8. Judgments entered in fast track foreclosure proceedings must have
limited preclusive effect, applying only to interests in the property, and must be subject to
vacating upon a showing of occupancy.
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Issue #9: Shifting to borrowers the mortgagee’s costs of compliance with fast track
foreclosure laws.

Fast track foreclosure and property registration laws address fees-shifting in two ways. One
involves fees shifting in general. The other deals with the practical question of accounting for
bonds.

The NCCUSL model law text expressly allows a mortgagee to charge the borrower for all costs
the mortgagee incurs in using the fast track foreclosure procedures."” The proposed text
authorizes the fees shifting regardless of contract terms. If the purpose of fast track foreclosure
laws is to determine the mortgagee’s rights in abandoned properties, such a provision runs
counter to that purpose. When mortgagees use these statutes, they seek to treat the borrowers’
rights in the property under state law as extinguished. Abandonment confers possession and
control over the property to the financial institution that formerly held only a mortgagee’s
interest in the property. Once this occurs, the former mortgagee cannot proceed to assess fees
and costs against a party that has been determined to have relinquished its rights in the
property. The NCCUSL text’s fees-shifting provision produces a result that is inconsistent with
the purpose and general framework of the statute. It simply goes too far in allocating all
benefits and no significant burdens to the mortgagee.

Under certain municipal ordinances mortgagees are now required to register foreclosures and
post a bond with a local government entity when they begin a foreclosure proceeding. The
government entity (a city or county) holds this bond for possible use in the event that it incurs
costs to maintain or demolish the property in the future. If the bond is not used by the time title
to the property is transferred to a new owner after a foreclosure sale, the municipality returns
the bond to the mortgagee. The amounts of these bonds range from a few hundred dollars to
$10,000 in some Massachusetts municipalities. These bond requirements have been the subject
of some contention. Mortgagees specifically challenged these provisions in the City of Chicago
and City of Springfield litigation, discussed in Issue #2.

An improper practice related to registration and repair bonds has appeared in several
Massachusetts cities. Mortgagees are assessing the full amounts of these registration and repair
bonds as foreclosure costs against borrowers as soon as the mortgagees post the bonds with
municipalities. The mortgagees do so even though they will likely receive the deposited
amounts back upon completion of foreclosure. The funds are tapped only in the event that a
city pays to secure a property in foreclosure after the mortgagee refused to do so. The
mortgagees ultimately control whether any of the bond funds are ever spent. The practice of
imposing the full amount of the bond as a cost on the borrower is clearly improper. However,
the practice may go unchallenged because mortgagees often aggregate foreclosure costs in
vaguely defined categories when they assess costs against borrowers. State fast track
foreclosure laws should expressly bar this type of abusive fees shifting. Municipalities need the
funds held for bonds and must assess registration fees in order to fund foreclosure-related code
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enforcement. The efficient and fair operation of these local ordinances should be an essential
element of a fast track foreclosure law (see Issue #1).

Recommendation #9. Fast track foreclosure statutes must expressly preclude fees shifting
from mortgagees to borrowers for costs associated with compliance with state and local laws
related to abandoned properties.
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