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May 27, 2016
VIA ECF
Hon. Kenneth M. Karas
United States District Court, S.D.N.Y.
300 Quarropas Street, Room 533
White Plains, New York 10601
	Re:	Bais Yaakov of Spring Valley v. Houghton Mifflin, et al., Case No. 13-CV-4577
Dear Judge Karas:
I and my co-counsel, Roger Furman, represent plaintiff Bais Yaakov of Spring Valley (“Bais Yaakov”) in this action.  We write in response to the May 19, 2016 letter from counsel for defendant Educational Testing Service (“ETS”) asserting that the U.S. Supreme Court’s recent decision in Spokeo, Inc. v. Robins, 2016 WL 2842447 (2016), has an impact on this litigation.  As we pointed out to this Court last October (Dkt. no. 97, pp. 1-2) – when this Court rejected ETS’s request for a stay of this litigation pending the Supreme Court’s determination of 
Spokeo – Spokeo involved a completely different statutory framework and factual scenario than that in this case, and thus had, and continues to have, no impact on this case.
In Spokeo, the plaintiff, Robins, had asserted Fair Credit Reporting Act claims against Spokeo, Inc., a website that disseminates personal information about individuals, for describing Robins as a person who “is married, has children, is in his 50’s, has a job, is relatively affluent, and holds a graduate degree.”  Spokeo, at *4.  Robins’s complaint alleged that that information was inaccurate, id., but did not specify how he was injured by it, other than to vaguely allege that he was unemployed and that the inaccurate information caused “actual harm to [his] employment prospects,” id. at *14 (Thomas, J., concurring).  Robins did not allege how he became aware of the inaccurate information, or whether anyone reviewed or relied on it.  Id. at *4.
In that context, the Supreme Court majority ruled that the lower courts had failed to properly determine whether Robins had adequately alleged the “concreteness” of his alleged “injury in fact.”  Spokeo, at *8.  The Court reasoned that while “Congress plainly sought to curb the dissemination of false information by adopting procedures designed to decrease that risk” in the Fair Credit Reporting Act, Robins “cannot satisfy the demands of Article III by alleging a bare procedural violation.  A violation of one of the FCRA’s procedural requirements may result in no harm” or not “present any material risk of harm.”  Id.  Accordingly, the Court remanded  the case to determine “whether the particular procedural violations in th[e] case entail[ed] a degree of risk sufficient to meet the concreteness requirement.”  Id.
This case, by contrast, involves claims under the Telephone Consumer Protection Act regarding thousands of ETS’s fax advertisements directly sent to Bais Yaakov and others.  As numerous federal appeals courts have held, in decisions the Spokeo Court nowhere criticized, persons who are sent illegal fax advertisements — as Bais Yaakov has alleged in its complaint it was sent — suffer numerous tangible concrete harms giving them standing.  Those harms include consuming ink and paper, tying up telephone lines, interfering with switchboard operations, burdening computer networks (where incoming faxes are routed into electronic mail systems), wasting time, and invading privacy.  E.g., Palm Beach Golf Center-Boca, Inc. v. Sarris, 781 F.3d 1245, 1250-51 (11th Cir. 2015) (TCPA plaintiff “has Article III standing sufficient to satisfy the injury requirement because it has suffered a concrete and personalized injury in the form of the occupation of its fax machine for the period of time required for the electronic transmission of the data”); Imhoff Investment, L.L.C. v. Alfoccino, Inc., 792 F.3d 627, 633, 631 (6th Cir. 2015) (record of two fax ad transmissions, by itself, conferred standing on TCPA plaintiff because of actual harms associated with junk faxes); American Copper & Brass, Inc. v. Lake City Indus. Products, Inc., 757 F.3d 540, 544 (6th Cir. 2014) (fax machine owners and users had standing to assert TCPA claims because “unsolicited fax advertisements impose costs on all recipients . . .”); Owners Ins. Co. v. European Auto Works, Inc., 695 F.3d 814, 820 (8th Cir. 2012) (discussing the invasion of privacy, loss and of ink and paper and tying up of telephone lines caused by illegal fax advertising); Resource Bankshares Corp. v. St. Paul Mercury Ins. Co., 407 F.3d 631, 639 (4th Cir.), cert. denied, 546 U.S. 978 (2005); Destination Ventures v. F.C.C., 46 F.3d 54, 57 (9th Cir. 1995).
These decisions are faithful to Congress’s repeated statements in the legislative history of the TCPA that unwanted fax advertising causes injury to fax ad recipients.  E.g., H.R. Rep. 102-317, p. 10 (1991) (fax advertising “occupies the recipient’s facsimile machine so that it is unavailable for legitimate business messages while processing and printing the junk fax”); id., p. 25 (“these costs are borne by the recipient of the fax advertisement regardless of their interest in the product or service being advertised”); id.,  p. 2 (“The Congress finds that . . . (5) unrestricted telemarketing . . . can be an intrusive invasion of privacy . . .”); S. Rep. 102-178, p. 2 (1991) (“fax messages require the called party to pay for the paper used”);  S. Rep. 109-76, p. 3 (2005) (“. . . Congress’s primary purpose in passing the [TCPA] was to protect the public from bearing the costs of unwanted advertising. . . .”); id. p. 9 (2005 amendments to TCPA “increase the personal privacy of all users of fax machines by providing them with the ability to decline to receive future unsolicited commercial faxes from the same sender”).
Even to the extent that “invasion of privacy” might be considered an “intangible” injury, Congress clearly has the power to, and did, as cited above, specifically identify that harm — which is recognized by the common law and statutes of the vast majority of states[footnoteRef:2] — as one caused by the sending of unwanted fax advertisements.  Spokeo, at **7-8 (recognizing that intangible injuries can be concrete and that “Congress may ‘elevat[e] to the status of legally cognizable injuries concrete, de facto injuries that were previously inadequate at common law’”).  [2:  See, e.g., Eli A. Melz, No Harm, No Foul? “Attempted” Invasion of Privacy and the Tort of Intrusion Upon Seclusion, 83 Fordham L. Rev. 3431, 3440-43 (2015).] 

Moreover, the lack of TCPA-compliant opt-out notices in ETS’s fax ads also caused concrete intangible harm.  In Spokeo, the Court specifically recognized that if Congress, through a statute, requires a person to disclose information and the person fails to do so, that failure causes concrete injury to those who did not receive the information.  Spokeo, at *8 (citing previous Supreme Court cases finding concrete injury where voters were unable “to obtain information’ that Congress had decided to make public” and where “advocacy organizations” were unable “to obtain information subject to disclosure”).   See also Havens Realty Corp. v. Coleman, 455 U.S. 363, 373 (1982)(holding that “testers,” who were not actually seeking housing, had suffered concrete injury when not given “truthful housing information” about the availability of housing as required by the Fair Housing Act).  In the TCPA context, by requiring that fax ads contain opt-out notices providing consumers with the specific information they need to opt out of receiving future unwanted fax ads, the judgment of Congress (and the FCC) was that consumers and others who do not have the information they need to opt out of receiving future unwanted fax ads suffer intangible, concrete injury from lacking that information.  47 U.S.C. §§ 227(b)(1)(C)(iii), 227(b)(2)(D); 47 C.F.R. §§ 64.1200(a)(4)(iii) & (iv).  In addition, if consumers and others are not provided that opt-out information, they also run the material risk of continuing to be sent unwanted fax ads, which is the precise harm the TCPA was passed to remedy.  Spokeo, at *8 (“the risk of real harm” can also “satisfy the requirement of concreteness”).
Further, contrary to ETS’s implication, the fact that Bais Yaakov elected to seek statutory damages, rather than actual damages — as is its right under the TCPA, 47 U.S.C. § 227(b)(3) — does not in any way mean that Bais Yaakov did not suffer concrete harm.  See, e.g., Harris v. Mexican Specialty Foods, Inc., 564 F.3d 1301, 1309-10 (11th Cir. 2009) (ruling that plaintiff’s seeking statutory, rather than actual, damages under the Fair Credit Reporting act did not show that plaintiff had not suffered actual harm).
Moreover, as a pleading matter, even though Bais Yaakov has not particularized its specific injuries of having its fax machine and telephone line tied up, of printing out ETS’s fax ad, and the like, such injuries are an easily plausible inference that can be drawn from Bais Yaakov’s allegations that ETS sent an unsolicited fax ad to Bais Yaakov’s fax machine at Bais Yaakov’s business telephone number used to receive faxes (Dkt. no. 79, ¶¶ 12, 11), a printed-out copy of which is attached to Bais Yaakov’s complaint (id.., Exh. A), and from its more general allegations (ignored by ETS) that “the damages suffered by individual members of the Classes are relatively small” and that it would be “impracticable for each member of the Classes to individually seek redress for the wrongs done to them” (id., ¶ 33).  See Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (“A claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable inference that the defendant is liable for the misconduct alleged”).[footnoteRef:3] [3:  While Bais Yaakov believes it is entirely unnecessary to allege anything further to show its standing, Bais Yaakov would be willing to file an amended pleading additionally alleging that  ETS’s junk fax, which Bais Yaakov received on its fax machine, (a) wasted Bais Yaakov’s paper and toner, (b) wasted its time; (c) tied up its fax machine and attached telephone line; and (d) invaded its privacy.] 

Finally, ETS asserts that Spokeo requires this Court to determine, in addition to whether Bais Yaakov as named class representative has standing, whether each individual class member has suffered injury sufficient to confer standing.  Spokeo requires nothing of the sort regarding other class members.  Moreover, the Second Circuit’s decision in Denney v. Deutsche Bank AG, 443 F.3d 253, 263-64 (2d Cir. 2006), specifically held:  “We do not require that each member of a class submit evidence of personal standing,” and “’the standing issue focuses on whether the plaintiff is properly before the court, not whether represented parties or absent class members are properly before the court.’”[footnoteRef:4] [4:  While classes defined to include persons who have not suffered injury in fact have concerned some courts, see Newberg on Class Actions (5th ed.), § 2.3, Bais Yaakov has defined its three proposed classes to consist only of persons to whom at least one of ETS’s fax ads has been sent (Dkt. no. 79, ¶ 22).  All such persons have suffered both tangible and intangible injury in fact, as addressed above.  In any event, even if “a well-defined class will nonetheless encompass some class members who have suffered no injury—this proposition is generally unproblematic as the non-injured parties can just be sorted out at the remedies phase of the suit.”  Newberg, § 2.3., citing In re Nexium Antitrust Litigation, 777 F.3d 9, 32 (1st Cir. 2015).  In addition, this Court could always alter the class definitions during the course of this litigation — even in the decision on the pending motion for class certification — if this Court were to deem it necessary, which it is not.  Woe by Woe v. Cuomo, 729 F.2d 96, 107 (2d Cir.) (“a district court [should] view a class action liberally in the early stages of litigation, since the class can always be modified or subdivided as issues are refined for trial.”), cert. denied, 469 U.S. 936 (1984); Denney, 443 F.3d at 264 (“The [certified] class must therefore be defined in such a way that anyone within it would have standing”) (emphasis added).] 


In short, the Supreme Court’s decision in Spokeo, which is attached, neither supports ETS’s motion to dismiss for lack of subject matter jurisdiction nor its opposition to Bais Yaakov’s class certification motion. 

Respectfully submitted,

/s/ Aytan Y. Bellin	

Aytan Y. Bellin

cc:	Counsel of record (via ECF)




