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This guide was prepared by Elizabeth Adams, an associate with the Seattle law firm Terrell Marshall Law Group PLLC.  She concentrates her practice on complex litigation, including litigation under the Telephone Consumer Protection Act.
(NOTE: Sections of this document that appear in RED font are intended to provide practical advice or instructions.  Sections of this document that appear in BLACK font are actual sample briefing language.)

	Spokeo issues might arise in a variety of procedural postures.  This resource is designed to provide an outline for how to draft a brief on Spokeo or on standing issues in the post-Spokeo world.  While some language can be pulled directly from this resource, in other places this resource provides only a set of steps or considerations for the practitioner to utilize in writing a brief.
	There are several places in litigation when Spokeo issues might arise.  Indeed, courts may decide to consider the issue sua sponte at any time during litigation, as some courts regard Article III standing as a jurisdictional issue.  Courts have been ordering and may continue to order briefing specifically regarding the effect of Spokeo on a plaintiff’s standing to pursue her claims.  In addition, Spokeo issues are likely to be raised by defendants on motions to dismiss for lack of subject matter jurisdiction under Rule 12(b)(1).  Jurisdictional issues may also be raised on appeal, and so the issue of Spokeo may arise in that context.  
Spokeo also informs how practitioners should think about crafting their allegations in the complaint.  A complaint that explicitly alleges harms that clearly satisfy Spokeo may avoid jurisdictional or standing challenges later in the litigation and will almost certainly put the plaintiff in a better position to survive any motion challenging standing.  You can use the steps below and NCLC’s resources to help you identify specific harms that should be alleged in your complaint for different types of claims.

I. INTRODUCTION
	[INTRO PARAGRAPH]
	Plaintiffs suffered the type of concrete harms required for Article III standing.  For the reasons explained below, the Supreme Court’s Spokeo decision does not affect Plaintiffs’ standing to pursue this action.  [Therefore, Defendant’s motion should be denied. OR Therefore, the Court should find that Plaintiffs have standing and should permit this action to proceed.]
II. BACKGROUND
In the background or facts section, you may want to include (1) an overview of factual allegations, particularly those that underlie the harms your Plaintiffs suffered.  For example: Plaintiff alleges that she received five autodialed telephone calls from Defendant; OR, Plaintiff alleges that Defendant reported that Plaintiff does not have a college degree when, in fact, Plaintiff has both a bachelor’s degree and a master’s degree in public affairs.  You should also include (2) reference to any allegations in your complaint that explicitly mention harms your plaintiffs suffered.  You may also want to include (3) a brief overview of the relevant statutory provisions/claims.
III. ARGUMENT AND ANALYSIS
A.	Standing After Spokeo
In Spokeo, the Supreme Court addressed the injury-in-fact requirement for Article III standing.  The Supreme Court’s decision did not change the law of standing.  Instead, the Supreme Court confirmed the long-established principle that “standing consists of three elements.”  Spokeo, 136 S. Ct. at 1547 (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)).  “The plaintiff must have (1) suffered an injury in fact, (2) that is fairly traceable to the challenged conduct of the defendant, and (3) that is likely to be redressed by a favorable judicial decision.”  Id.  The Supreme Court further confirmed that to establish injury in fact—the element primarily at issue in Spokeo—a plaintiff must “allege an injury that is both ‘concrete’ and ‘particularized.’”  Id. at 1545 (citing Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180–81 (2000) (emphasis added in Spokeo)).  
According to the Supreme Court, a “particularized” injury “must affect that plaintiff in a personal and individual way.”  Spokeo, 136 S. Ct. at 1548.  The Court agreed with the Ninth Circuit that the Spokeo plaintiff had suffered a particularized injury because he claimed that the defendant—an alleged credit-reporting agency that had reported false information about him—“violated his statutory rights,” and his “interests in the handling of his credit information are individualized rather than collective.”  Id. (quoting Robins v. Spokeo, Inc., 742 F.3d 409, 413 (9th Cir. 2014)) (emphasis in original).
Further, Spokeo confirmed that a “concrete” injury “must actually exist.”  Id. (observing a concrete injury must be “de facto”).  However, a “concrete” injury may be “intangible.”  Id. at 1549.  Spokeo indicated two approaches for establishing that an intangible injury is “concrete.”  “In determining whether an intangible harm constitutes injury in fact, both history and the judgment of Congress play important roles.”  Id.  First, courts should consider whether an alleged intangible harm “has a close relationship to a harm that has traditionally been regarded as providing a basis for a lawsuit in English or American courts.”  Id. (citing Vermont Agency of Nat’l Res. v. U.S. ex rel. Stevens, 529 U.S. 765, 775–77 (2000)).  A plaintiff may therefore demonstrate that she suffered a concrete injury by showing that her injury is analogous to a harm traditionally recognized at common law.
Second, Congress may identify and “elevate to the status of legally cognizable injuries concrete, de facto injuries that were previously inadequate at law.”  Id. (citation and internal quotation marks omitted).  Congress “has the power to define injuries and articulate chains of causation that will give rise to a case or controversy where none existed before” because Congress “is well positioned to identify intangible harms that meet minimum Article III requirements.”  Id.  
The Court noted that merely asserting a “bare procedural violation, divorced from any concrete harm,” will not satisfy the concreteness requirement.  Id.  However, even for procedural rights, a “risk of real harm” can satisfy Article III.  Id.  The Court stated:  “[T]he violation of a procedural right granted by statute can be sufficient in some circumstances to constitute injury in fact.  In other words, a plaintiff in such a case need not allege any additional harm beyond the one Congress has identified.”  Id. (emphasis in original).
In Spokeo, the defense bar sought a ruling that would have changed the law and eviscerated causes of action seeking statutory damages.  But the Supreme Court did no such thing.  Instead, it issued a narrow ruling remanding the case to the Ninth Circuit solely on the basis that it had failed to address the extent to which Robins’ injuries were “concrete” as opposed to merely “particularized”.  Id. at 1545.  The Supreme Court explicitly took no position on whether Robins’ injuries were in fact concrete for standing purposes. Id. at 1550.  Spokeo thus creates no new law.  As Justice Alito noted, “[w]e have made it clear time and time again that an injury in fact must be both concrete and particularized.”  Id. at 1548 (emphasis in original).
B.	Plaintiffs Suffered Harms Sufficient to Satisfy Article III Standing After Spokeo
Plaintiffs suffered “particularized” injuries that are also “concrete.”  Thus, Plaintiffs have satisfied the “injury in fact” requirement for Article III standing.
1.	Plaintiffs suffered “particularized” injuries.
Spokeo confirmed that injury in fact must be “particularized” in that it “must affect the plaintiff in a personal and individual way.”  136 S. Ct. at 1548.  In other words, standing requires that the plaintiff “has suffered some actual or threatened injury.”  Valley Forge Christian College v. Am. United for Separation of Church & State, Inc., 454 U.S. 464, 473 (1982).  Here, Defendants harmed Plaintiffs by [INSERT HOW PLAINTIFFS, INDIVIDUALLY, WERE HARMED AND REFER TO ALLEGATIONS REGARDING HARM TO PLAINTIFFS].  Because Plaintiffs and class members suffered such harms individually, the injury is particularized.
2.	Plaintiffs suffered “concrete” injuries.
In Spokeo, the Supreme Court provided courts with several tools to use in determining whether a plaintiff’s alleged intangible harm is “concrete.”  See 136 S. Ct. at 1549.  First, courts may look to common law to determine whether an alleged intangible harm “has a close relationship to a harm that has been traditionally regarded as providing a basis for a lawsuit.”  Id.  Second, courts may look to the legislative intent of the statute at issue in the case to determine whether Congress identified the injury it sought to prevent by enacting the statute.  Id. (observing “Congress has the power to define injuries and articulate chains of causation that will give rise to a case or controversy where none existed before”) (quoting Lujan, 504 U.S. at 578, Kennedy, J. concurring).  
Here, Plaintiffs have suffered concrete harm under either approach.  [TWO TO THREE SENTENCES OF OVERVIEW ABOUT THE HARMS PLAINTIFFS SUFFERED.]  As a result, these harms are sufficient to confer standing under Spokeo.
(a)	Plaintiffs have Article III standing because they suffered concrete harm in the form of [HARM #1].
The first type of harm Plaintiffs suffered is [HARM #1].  [HARM #1] is an intangible harm that is analogous to a harm traditionally recognized by the common law.  [EXPLAIN COMMON LAW ANALOG]
In addition to satisfying Spokeo’s concrete injury requirement because of a close relationship to a recognized common law harm, [HARM #1] was explicitly recognized by Congress as a harm the [STATUTE] sought to prevent.  [DISCUSS LEGISLATIVE HISTORY AND/OR STATEMENT OF PURPOSE IN STATUTE]
Further, courts have recognized that [ACTIONS] cause [HARM #1] and that such harm is sufficient for Article III standing.  [CITE CASES]
For these reasons, Plaintiffs satisfy the concrete injury requirement for Article III standing as articulated in Spokeo because they suffered [HARM #1].
(b)	Plaintiffs have Article III standing because they suffered concrete harm in the form of [HARM #2].
The second type of harm Plaintiffs suffered is [HARM #2].  [HARM #2] is an intangible harm that is analogous to a harm traditionally recognized by the common law.  [EXPLAIN COMMON LAW ANALOG]
In addition to satisfying Spokeo’s concrete injury requirement because of a close relationship to a recognized common law harm, [HARM #2] was explicitly recognized by Congress as a harm the [STATUTE] sought to prevent.  [DISCUSS LEGISLATIVE HISTORY AND/OR STATEMENT OF PURPOSE IN STATUTE]
Further, courts have recognized that [ACTIONS] cause [HARM #2] and that such harm is sufficient for Article III standing.  [CITE CASES]
For these reasons, Plaintiffs satisfy the concrete injury requirement for Article III standing as articulated in Spokeo because they suffered [HARM #2].
The content of these subsections will vary depending on the harm or harms you identify as underlying your claims.  Here is a helpful guide to use in determining what harms your plaintiffs suffered and how to discuss them in your analysis.  You can see sample briefing for particular statutes on the NCLC website.
Identifying Harms:
Step 1: Identify all of the harms that your plaintiff suffered.  If you’ve crafted a good complaint, these harms may be explicitly identified there.  Even if your complaint does not contain specific allegations of harm, identify the harms underlying the factual allegations and legal claims you have alleged.  If your complaint was crafted before the Supreme Court even accepted certiorari in Spokeo, you may not have been aware of the need to plead such harms with specificity.  Examples of such harms might include: invasion of privacy, denial of access to information, nuisance, waste of time, injury to reputation, trespass.  You might also get clues as to what harms underlie your claims by looking to the legislative history of the statute or to case law regarding that statute (more on that below).  NCLC also has excellent statute specific resources to help you identify these harms.
Step 2: For each harm identified, determine whether the harm is similar to one that is traditionally recognized at common law.
Step 3: For each claim, look to the legislative history of the underlying statute to determine whether Congress identified any harms it sought to redress in passing the statute.  Some statutes also contain a statement of purpose within the statute itself that may be useful.
Step 4: Look for any case law (especially post-Spokeo, but there isn’t much of that yet) discussing the harms caused by violations of the statute.
If your particular harm does not have a common law analog, or does not have any legislative history identifying the harm as one Congress sought to prevent in enacting the statute, then you may omit that portion of the discussion.  Spokeo requires only one of the two.  If you can support your argument with both, however, that is ideal.
Repeat the above argument structure for each harm you have identified.  Place each argument under a separate subheading: Plaintiff has Article III standing because she suffered harm in the form of [HARM #x].
(c)	Plaintiffs have Article III standing because they suffered tangible harms.
Finally, not only have Plaintiffs suffered concrete but “intangible” harms due [HARM #1, HARM #2, ETC] but Plaintiffs also sustained “tangible” economic harm as a direct result of Defendants’ actions. [EXPLAIN TANGIBLE HARM(S)] This “tangible” harm is sufficient to confer standing under Spokeo.
This last section need only be inserted if there are any arguably tangible harms your plaintiffs suffered (such as charges for cell phone minutes used or other monetary loss).  If tangible harms are obvious in your complaint, you probably won’t be briefing a Spokeo issue at all!
IV. CONCLUSION
For the reasons detailed above, Plaintiffs have Article III standing to bring the claims alleged in this case.  Plaintiffs suffered [HARM #1, HARM #2, ETC].  These harms are sufficient to establish that Plaintiffs suffered a “concrete” harm under Spokeo rather than “bare procedural violation” devoid of any actual harm.  As a result, the Court should find that Plaintiffs have standing and [permit the case to proceed, OR deny Defendant’s motion to dismiss].



