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I.  INTRODUCTION 

In this multidistrict litigation (“MDL”), Plaintiffs1 allege that Defendants violated the 

Telephone Consumer Protection Act (“TCPA”) by placing autodialed and prerecorded calls to 

their cellular and/or residential telephones.  Plaintiffs further allege that Defendants violated the 

TCPA by placing calls to phone numbers listed on the national Do Not Call Registry.  On June 

17, 2015, the Court stayed this case pending resolution of Spokeo, Inc. v. Robins, 742 F.3d 409 

(9th Cir. 2014), cert granted 135 S. Ct. 1892 (Apr. 27, 2015).  Dkt. No. 462.  On May 16, 2016, 

the Supreme Court issued its opinion.  Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016).  On June 

8, 2016, the Court ordered the parties to file briefs explaining how Spokeo affects their respective 

positions and how the Court should proceed in this matter.  Dkt. No. 660.   

Plaintiffs suffered the type of concrete harms required for Article III standing.  Plaintiffs 

were harmed because the calls at issue were an invasion of privacy, an intrusion onto their 

telephone lines, a nuisance, and a waste of time.  These are the exact harms that Congress sought 

to prevent in enacting the TCPA.  See Pub. L. 102-243, § 2, 105 Stat. 2394 (1991).  As explained 

below, the Spokeo decision does not affect Plaintiffs’ standing to pursue this action.   

II.  BACKGROUND 

This case arises under the TCPA, 47 U.S.C. § 227, a federal statute enacted in response to 

widespread public outrage over the proliferation of intrusive, nuisance telemarketing practices.  

See Mims v. Arrow Fin. Servs., LLC, 132 S. Ct. 740, 745 (2012).  “Month after month, unwanted 

robocalls and texts, both telemarketing and informational, top the list of consumer complaints 

                                                 
1 During the period while this case was stayed, three plaintiffs named in the Second Amended Master 
Consolidated Complaint accepted offers of judgment.  See Dkt. Nos. 464 (Kerry O’Shea), 475 (Edith 
Bowler), & 476 (James “Garry” Hough).  As a result, references to “Plaintiffs” throughout this brief refer 
to the remaining plaintiffs: Jason Bennett, Philip J. Charvat, Scott Dolemba, Michael and Janet Hodgin, 
and Diana Mey.  None of the claims asserted in the SAMCC are affected by this loss of three plaintiffs. 

Case 1:13-md-02493-JPB-MJA   Document 668   Filed 06/22/16   Page 6 of 22  PageID #: 4743



- 2 - 

received by the [Federal Communications] Commission.”  See In re Rules & Regulations 

Implementing the [TCPA] of 1991, 30 F.C.C.R. 7961, 7964, ¶ 1 (July 15, 2015).  The TCPA is 

designed to protect consumer privacy by, among other things, prohibiting the making of 

autodialed voice calls to cellular telephones, prerecorded voice calls to cellular or residential 

telephone numbers, and calls to telephone numbers registered with the national Do Not Call 

Registry.  See 47 U.S.C. § 227(b)(1); 47 C.F.R. § 64.1200(c)(2).   

In this action, Plaintiffs Jason Bennett, Philip J. Charvat, Scott Dolemba, Michael and 

Janet Hodgin, and Diana Mey allege that they “[e]ach … received illegal telemarketing calls on a 

residential or cellular telephone line, from or on behalf of the Defendants.”  Second Amended 

Master Consolidated Complaint (“SAMCC”), Dkt. No. 255, ¶ 38.  Plaintiff Bennett “received 

numerous illegal prerecorded message calls utilizing an ATDS on his cellular telephone.”  Id. 

¶ 39.  Plaintiff Charvat “received numerous live and prerecorded/ATDS calls from ISI,” as well 

as “numerous live and prerecorded calls … from VMS/Alliance” at “numbers listed on the 

national Do No Call Registry.”  Id. ¶¶ 50, 51, 53.  Plaintiff Dolemba “received an illegal 

prerecorded message on his cellular telephone line.”  Id. ¶ 55.  Plaintiffs Michael and Janet 

Hodgin “placed their residential telephone number … on the national Do No Call Registry” but 

“[n]onetheless … received an illegal prerecorded message call.”  Id. ¶¶ 59-60.  And Plaintiff 

Mey “has two cellular telephone numbers … and one residential telephone number, … [a]ll … 

listed on the national Do Not Call Registry.”  Id. ¶¶ 72-73.  “Despite these listings, Ms. Mey 

received dozens of calls” from or at the direction of Defendants.  Id. ¶¶ 73-74.   

As a result of these unwanted telephone calls, Plaintiffs originally filed numerous 

proposed class actions against Defendants.  On December 19, 2013, four actions were centralized 

in the Northern District of West Virginia, creating this MDL.  See Dkt. No. 1.  Multiple 
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additional actions have been subsequently transferred to the MDL.  The currently operative 

SAMCC explains that TCPA liability, including vicarious liability, serves to “protect[] 

consumers from the nuisance and privacy-invasion of unwanted telemarketing.”  SAMCC ¶ 9.  

“Plaintiffs bring the action to enforce the TCPA’s strict limits on telemarketing calls placed 

through automated telephone dialing systems (“ATDS”) and artificial or prerecorded voice 

messages, and calls placed to numbers listed on the Do Not Call Registry.”  Id. ¶ 11.   

III.  ARGUMENT 

A. Standing After Spokeo. 

In Spokeo, the Supreme Court addressed the injury-in-fact requirement for Article III 

standing.  The Supreme Court’s decision did not change the law of standing.  Instead, the 

Supreme Court confirmed the long-established principle that “standing consists of three 

elements.”  Spokeo, 136 S. Ct. at 1547 (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 

(1992)).  “The plaintiff must have (1) suffered an injury in fact, (2) that is fairly traceable to the 

challenged conduct of the defendant, and (3) that is likely to be redressed by a favorable judicial 

decision.”  Id.  The Supreme Court further confirmed that to establish injury in fact—the element 

primarily at issue in Spokeo—a plaintiff must “allege an injury that is both ‘concrete’ and 

‘particularized.’”  Id. at 1545 (citing Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), 

Inc., 528 U.S. 167, 180–81 (2000) (emphasis added in Spokeo)).   

According to the Supreme Court, a “particularized” injury “must affect that plaintiff in a 

personal and individual way.”  Spokeo, 136 S. Ct. at 1548.  The Court agreed with the Ninth 

Circuit that the Spokeo plaintiff had suffered a particularized injury because he claimed that the 

defendant—an alleged credit-reporting agency—“violated his statutory rights,” and his “interests 

in the handling of his credit information are individualized rather than collective.”  Id. (quoting 

Robins v. Spokeo, Inc., 742 F.3d 409, 413 (9th Cir. 2014)) (emphasis in original). 
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Further, Spokeo confirmed that a “concrete” injury “must actually exist.”  Id.  However, a 

“concrete” injury may be “intangible.”  Id. at 1549.  Spokeo indicated two approaches for 

establishing that an intangible injury is “concrete.”  “In determining whether an intangible harm 

constitutes injury in fact, both history and the judgment of Congress play important roles.”  Id.  

First, courts should consider whether an alleged intangible harm “has a close relationship to a 

harm that has traditionally been regarded as providing a basis for a lawsuit in English or 

American courts.”  Id. (citing Vermont Agency of Nat’l Res. v. U.S. ex rel. Stevens, 529 U.S. 765, 

775–77 (2000)).  A plaintiff may therefore demonstrate that she suffered a concrete injury by 

showing that her injury is analogous to a harm traditionally recognized at common law. 

Second, Congress may identify and “elevate to the status of legally cognizable injuries 

concrete, de facto injuries that were previously inadequate at law.”  Id. (citation and internal 

quotation marks omitted).  Congress “has the power to define injuries and articulate chains of 

causation that will give rise to a case or controversy where none existed before” because 

Congress “is well positioned to identify intangible harms that meet minimum Article III 

requirements.”  Id.   

The Court noted that merely asserting a “bare procedural violation, divorced from any 

concrete harm,” will not satisfy the concreteness requirement.  Id.  However, this observation has 

little application to TCPA claims.  Such claims are not based on “bare procedural violations,” but 

rather on substantive statutory prohibitions on certain actions that cause harm to call recipients.  

Even for procedural rights, a “risk of real harm” can satisfy Article III.  Id.  The Court stated:  

“[T]he violation of a procedural right granted by statute can be sufficient in some circumstances 

to constitute injury in fact.  In other words, a plaintiff in such a case need not allege any 

additional harm beyond the one Congress has identified.”  Id. (emphasis in original). 
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In Spokeo, the defense bar sought a ruling that would have changed the law and 

eviscerated causes of action seeking statutory damages.  But the Supreme Court did no such 

thing.  Instead, it issued a narrow ruling remanding the case to the Ninth Circuit solely on the 

basis that it had failed to address the extent to which Robins’ injuries were “concrete” as opposed 

to merely “particularized.”  Id. at 1545.  The Supreme Court explicitly took no position on 

whether Robins’ injuries were in fact concrete for standing purposes.  Id. at 1550.  Spokeo thus 

creates no new law.  As Justice Alito noted, “[w]e have made it clear time and time again that an 

injury in fact must be both concrete and particularized.”  Id. at 1548 (emphasis in original). 

B. Plaintiffs Suffered Harms That Are Sufficient to Satisfy Article III Standing 
After Spokeo. 

Plaintiffs suffered “particularized” injuries that are also “concrete.”  Thus, Plaintiffs have 

satisfied the “injury in fact” requirement for Article III standing. 

1. Plaintiffs suffered “particularized” injuries. 

Spokeo confirmed that injury in fact must be “particularized” in that it “must affect the 

plaintiff in a personal and individual way.”  136 S. Ct. at 1548.  In other words, standing requires 

that the plaintiff “has suffered some actual or threatened injury.”  Valley Forge Christian College 

v. Am. United for Separation of Church & State, Inc., 454 U.S. 464, 473 (1982).  Here, 

Defendants placed calls to Plaintiffs’ telephones in violation of the TCPA.  See SAMCC, 

¶¶ 37-93.  The unlawful telemarketing calls that caused harm were received by Plaintiffs 

individually and, as a result, Plaintiffs suffered those resulting harms.  Because Plaintiffs and 

class members suffered such harms individually, the injury is particularized. 

2. Plaintiffs suffered “concrete” injuries. 

In Spokeo, the Supreme Court provided courts with several tools to use in determining 

whether a plaintiff’s alleged intangible harm is “concrete.”  See 136 S. Ct. at 1549.  First, courts 
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may look to common law to determine whether an alleged intangible harm “has a close 

relationship to a harm that has been traditionally regarded as providing a basis for a lawsuit.”  Id.  

Second, courts may look to the legislative intent of the statute at issue in the case to determine 

whether Congress identified the injury it sought to prevent by enacting the statute.  Id. (observing 

“Congress has the power to define injuries and articulate chains of causation that will give rise to 

a case or controversy where none existed before”) (quoting Lujan, 504 U.S. at 578, Kennedy, J. 

concurring).   

Here, Plaintiffs have suffered concrete harm under either approach.  Plaintiffs have 

suffered harm in the form of invasion of privacy, intrusion upon their telephone lines, waste of 

time, and nuisance.  Each of these intangible harms has a “close relationship” to a harm 

traditionally recognized at common law.  Further, the legislative history of the TCPA 

demonstrates that Congress sought to “elevate to the status of legally cognizable injuries” the 

privacy and nuisance harms that the TCPA seeks to prevent.  As a result, these harms are 

sufficient to confer standing under Spokeo. 

a. The invasion of privacy caused by the unlawful calls gives 
Plaintiffs Article III standing. 

The first type of harm Plaintiffs suffered is invasion of their privacy rights.  Invasion of 

privacy is an intangible harm that is recognized by the common law.  American courts have long 

recognized that “[o]ne who invades the right of privacy of another is subject to liability for the 

resulting harm to the interests of the other.”  Restatement (Second) Torts § 652A (1977).  Nearly 

every state currently recognizes invasion of privacy in its tort law.  See Eli A. Meltz, No Harm, 

No Foul?  Attempted Invasion of Privacy and the Tort of Intrusion Upon Seclusion, 83 Fordham 

L. Rev. 3431, 3440 (May 2015) (concluding after state survey that “[c]urrently, the vast majority 

of states recognize the intrusion strand of invasion of privacy either under common law or by 
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statute”).  The right to privacy is also protected under the Constitution.  See, e.g., Lawrence v. 

Texas, 539 U.S. 558 (2003); Eisenstadt v. Baird, 405 U.S. 438 (1972).   

Courts have recognized that the interests protected by the TCPA are encompassed by the 

term “right to privacy.”  See Owens Ins. Co. v. European Auto Works, Inc., 695 F.3d 814, 819-20 

(8th Cir. 2012) (“[T]he ordinary meaning of the term ‘right of privacy’ easily includes violations 

of the type of privacy interest protected by the TCPA.”); Maryland v. Universal Elections, Inc., 

729 F.3d 370, 377 (4th Cir. 2013) (recognizing that the TCPA “protects residential privacy”).  In 

addition, courts have recognized direct application of common law invasion of privacy claims to 

unwanted telephone calls.  See, e.g., Charvat v. NMP, L.L.C., 656 F.3d 440, 452–453 (6th Cir. 

2011) (Ohio law) (repeated telemarketing calls may be invasion of privacy); St. Paul Fire & 

Marine Ins. Co. v. Green Tree Fin. Corp., 249 F.3d 389, 394 (5th Cir. 2001) (Tex. law) (finding 

that repeated telephone calls support a claim for invasion of privacy).  Indeed, the TCPA can be 

seen as merely liberalizing and codifying the application of this common law tort to particularly 

intrusive types of unwanted telephone calls.  While the common law tort may require different 

elements than the TCPA, the Supreme Court’s focus in Spokeo was not on the elements of the 

cause of action, but rather on whether the harm was of a type that traditionally provides a basis 

for a common law claim.  Invasion of privacy is such a harm. 

In addition to satisfying Spokeo’s concrete injury requirement because of a close 

relationship to a recognized common law harm, the harm resulting from the invasion of privacy 

caused by unwanted telephone calls was explicitly recognized by Congress as a harm the TCPA 

sought to prevent.  In enacting the TCPA, Congress repeatedly referenced its purpose to protect 

consumers’ privacy rights.  The Congressional findings accompanying the TCPA stress the 

purpose of protecting consumers’ privacy: 
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(5) Unrestricted telemarketing, however, can be an intrusive invasion of 
privacy and, when an emergency or medical assistance telephone line is seized, 
a risk to public safety. 

(6) Many consumers are outraged over the proliferation of intrusive, nuisance 
calls to their homes from telemarketers. 

*** 

(9) Individuals’ privacy rights, public safety interests, and commercial 
freedoms of speech and trade must be balanced in a way that protects the 
privacy of individuals and permits legitimate telemarketing practices. 

(10) Evidence compiled by the Congress indicates that residential telephone 
subscribers consider automated or prerecorded telephone calls, regardless of 
the content or the initiator of the message, to be a nuisance and an invasion of 
privacy. 

*** 

(12) Banning such automated or prerecorded telephone calls to the home, 
except when the receiving party consents to receiving the call or when such 
calls are necessary in an emergency situation affecting the health and safety of 
the consumer, is the only effective means of protecting telephone consumers 
from this nuisance and privacy invasion. 

(13) While the evidence presented to the Congress indicates that automated or 
prerecorded calls are a nuisance and an invasion of privacy, regardless of the 
type of call, the Federal Communications Commission should have the 
flexibility to design different rules for those types of automated or prerecorded 
calls that it finds are not considered a nuisance or invasion of privacy, or for 
noncommercial calls, consistent with the free speech protections embodied in 
the First Amendment of the Constitution. 

(14) Businesses also have complained to the Congress and the Federal 
Communications Commission that automated or prerecorded telephone calls 
are a nuisance, are an invasion of privacy, and interfere with interstate 
commerce. 

Pub. L. 102-243, § 2, 105 Stat. 2394 (1991) (emphasis added); see also In re Rules & 

Regulations Implementing the [TCPA] of 1991, 30 F.C.C.R. 7961, 7967, ¶ 4 (July 15, 2015) 

(“Congress enacted the TCPA in 1991 to address certain practices thought to be an invasion of 

consumer privacy and a risk to public safety.”); Mims v. Arrow Fin. Servs., LLC, 132 S. Ct. 740, 

744 (2012) (observing the TCPA “bans certain practices invasive of privacy”).  And the Act’s 
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sponsor, Senator Hollings, stated that “[c]omputerized calls are the scourge of modern 

civilization.  They wake us up in the morning; they interrupt our dinner at night; they force the 

sick and elderly out of bed; they hound us until we want to rip the telephone right out of the 

wall.”  137 Cong. Rec. 30,821–22 (1991).   

Plaintiffs suffered an invasion of their privacy rights with each unlawful telephone call 

placed to their cellular or residential telephone in violation of the TCPA.  Plaintiffs allege that 

they received autodialed calls, received calls that played a prerecorded message, and received 

calls despite listing their telephone numbers on the National Do Not Call registry.  See SAMCC 

¶¶ 37-42, 50-62, 71-85.  Plaintiffs also allege that the purpose of the TCPA is to “protect[] 

consumers from the nuisance and privacy-invasion of unwanted telemarketing.”  Id. ¶ 9.  The 

FCC has explained that “[i]t is clear that automated telephone calls that deliver an artificial or 

prerecorded voice message are more of a nuisance and a greater invasion of privacy than calls 

placed by ‘live’ persons.”  See In re Rules & Regulations Implementing the [TCPA] of 1991, 7 

F.C.C.R. 2736, 2740, ¶ 25 (April 17, 1992) (emphasis added).  Further, placing calls to 

individuals who placed their telephone numbers on the national Do Not Call Registry constitutes 

an invasion of these consumers’ explicitly requested privacy.  Because the invasion of privacy 

harm caused by these calls is both traditionally recognized at common law and is the very harm 

that Congress sought to prevent in enacting the TCPA, Plaintiffs easily satisfy the concrete injury 

requirement for Article III standing as articulated in Spokeo. 

b. The intrusion upon and occupation of Plaintiffs’ telephone lines 
caused by the unlawful calls give Plaintiffs Article III standing. 

The second type of harm Plaintiffs suffered is intrusion upon and occupation of their 

cellular and/or residential telephone lines.  The harm recognized by the ancient common law 

claim of trespass and, more specifically, trespass to chattels—the intentional dispossession of 
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chattel, or the use of or intermeddling with a chattel that is in the possession of another—is a 

close analog for the harm caused by the unlawful telephone calls Plaintiffs received.  See 

Restatement (Second) of Torts § 217 (1965).  Common-law courts recognized an action for 

trespass to chattels for temporary dispossession of personal objects “although there has been no 

impairment of the condition, quality, or value of the chattel, and no other harm to any interest of 

the possessor,” and “he is not deprived of the use of the chattel for any substantial length of 

time.”  Restatement (Second) of Torts § 218 cmt. D (1965).  This is similar to the more widely 

familiar concept of trespass, which requires nothing more than “plac[ing a] foot on another’s 

property” to constitute harm and thus confer standing on the property owner to bring a trespass 

claim.  Spokeo, 136 S. Ct. at 1551 (Thomas, J., concurring).   

The harm caused by unwanted telephone calls has a close relationship to the harm 

recognized by this ancient common law tort—a tort that protects fundamental property rights.  

The TCPA can be viewed as merely applying this common law tort to a 21st-century form of 

personal property (a cellular or residential telephone line) and a 21st-century method of intrusion 

(complete occupation of that telephone line through unlawful methods).  Analogizing this 

common law harm to telephone calls and making redress for intrusive calls more readily 

available is particularly appropriate since electronic intrusion is so much easier, and so much 

more readily repeated, than physical dispossession or misuse of a chattel. 

Multiple courts have held that temporary electronic intrusion upon another person’s 

electronic equipment constitutes trespass to chattels.  See, e.g., Register.com, Inc. v. Verio, Inc., 

126 F. Supp. 2d 238, 249 (S.D.N.Y. 2000) (finding that intruding electronically into business’s 

database causes harm by reducing the system’s capacity and that “mere possessory interference 

is sufficient to demonstrate the quantum of harm necessary to establish a claim for trespass to 
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chattels”), aff’d 356 F.3d 393 (2d Cir. 2004); Am. Online, Inc. v. IMS, 24 F. Supp. 2d 548, 550-

51 (E.D. Va. 1998) (granting summary judgment against spammer on trespass to chattels claim 

because the plaintiff’s “possessory interest in its computer network ha[s] been diminished by the 

bulk e-mailing”); CompuServe, Inc. v. CyberPromotions, Inc., 962 F. Supp. 1015, 1022 (S.D. 

Ohio 1997) (issuing preliminary injunction against spammer on theory of trespass to chattels); 

Microsoft Corp. v. Does 1–18, 2014 WL 1338677, at *9–10 (E.D. Va. Apr. 2, 2014) (“The 

unauthorized intrusion into an individual’s computer system through … unwanted 

communications supports [a claim for trespass to chattels].”).  Courts have also found this tort 

theory applicable to unwanted telephone calls.  Czech v. Wall St. on Demand, 674 F. Supp. 2d 

1102, 1122 (D. Minn. 2009) (declining to dismiss cell phone owner’s trespass to chattels claim 

against sender of unwanted text messages); Amos Fin., L.L.C. v. H & B & T Corp., 2015 WL 

3953325, at *8 (N.Y. Sup. Ct. June 29, 2015) (occupying memory of answering machine and 

interfering with unencumbered access to phone would have been trespass to chattels if proven).   

Not only is the harm associated with tying up a telephone line analogous to the tort of 

trespass to chattels, such harm is recognized in the legislative history of the TCPA.  See H.R. 

Rep. 102-317 at 10 (1991) (“Once a phone connection is made, automatic dialing systems can 

‘seize’ a recipient’s telephone line and not release it until the prerecorded message is played, 

even when the called party hangs up.  This capability makes these systems not only intrusive, 

but, in an emergency, potentially dangerous.”).  Further, courts have recognized that one purpose 

of the TCPA is to “keep[] telephone lines from being tied up.”  Am. States Ins. Co. v. Capital 

Assocs., 392 F.3d 939, 942 (7th Cir. 2004).  And the Eleventh Circuit has recognized that “the 

occupation of the recipient’s telephone line and fax machine” is a sufficient injury-in-fact for a 
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TCPA claim asserting violations of the statute’s junk fax provisions.  Palm Beach Golf 

Ctr.-Boca, Inc. v. John G. Sarris, D.D.S., P.A., 781 F.3d 1245, 1250–1251 (11th Cir. 2015). 

Plaintiffs here suffered harms analogous to the interference with property recognized in 

the common law claim for trespass to chattels.  During the calls, Plaintiffs’ phone lines were tied 

up by Defendants’ unlawful calls.  See SAMCC, ¶¶ 40, 51, 57-58, 60-62, 75-85.  Until the calls 

were terminated, Defendants completely controlled Plaintiffs’ telephone lines.  Plaintiffs could 

not place outgoing calls or receive other incoming calls due to Defendants’ interference with 

their possessory interest in their telephone lines.  As a result, Plaintiffs suffered concrete harm of 

a type traditionally recognized at common law and recognized by Congress and courts as a harm 

the TCPA sought to address.  Plaintiffs therefore have standing to pursue their TCPA claims. 

c. The nuisance, interruption, and waste of time caused by the 
unlawful calls give Plaintiffs Article III standing. 

Plaintiffs also suffered a third type of intangible injury in the form of nuisance, 

interruption, and waste of time.  Answering telemarketing calls or listening to telemarketing 

voicemail messages is wasteful of the precious resource of time and constitutes a nuisance.  The 

first post-Spokeo decision to address whether a mere allegation of a TCPA violation satisfies 

Article III’s requirement of “injury in fact” holds that wasting the recipient’s time is a concrete 

injury that satisfies Article III: 

Here, the court is satisfied that Plaintiffs’ allegations demonstrate “concrete 
injury” as elucidated in Spokeo.  In Spokeo, the “injury” Plaintiffs incurred was 
arguably merely procedural and thus non-concrete.  In contrast, the TCPA… 
violations alleged here, if proven, required Plaintiffs to waste time answering 
or otherwise addressing widespread robocalls.  The use of the autodialer, 
which allegedly enabled Defendants to make massive amounts of calls at low 
cost and in a short period of time, amplifies the severity of this injury.  As 
Congress and Washington State’s legislature agreed, such an injury is 
sufficiently concrete to confer standing. 
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Booth v. Appstack, Inc., No. C13-1533JLR, 2016 WL 3030256, at *5 (W.D. Wash. May 25, 

2016).  This decision is consistent with pre-Spokeo decisions recognizing that lost time is an 

injury-in-fact in TCPA and other cases.  See Leung v. XPO Logistics, Inc., --- F. Supp. 3d ----, 

No. 15 C 03877, 2015 WL 10433667, at *4 (N.D. Ill. Dec. 9, 2015) (“Leung alleges that he lost 

time in responding to XPO’s call. … That is enough, so XPO’s motion [to dismiss TCPA claims] 

must be denied.”); Martin v. Leading Edge Recovery Solutions, LLC, No. 11 C 5886, 2012 WL 

3292838, at *3 (N.D. Ill. Aug. 10, 2012) (finding plaintiffs suffered injury under TCPA in part 

“because they had to spend time tending to unwanted calls”); Rex v. Chase Home Fin. LLC, 905 

F. Supp. 2d 1111, 1146 (C.D. Cal. 2012) (“[A] plaintiff suffers an injury sufficient to establish 

Article III standing where she alleges that she lost time spent responding to the defendant’s 

wrongful conduct and the lost time is at least indirectly attributable to the defendant’s actions.”). 

When it enacted the TCPA, Congress emphasized the nuisance aspect of automated calls, 

showing that it considered the interruptions they cause and the time they waste to be one of the 

harms the TCPA sought to remedy.  As detailed above, Congress repeatedly identified such calls 

as a “nuisance.”  See Pub. L. 102-243, § 2, 105 Stat. 2394 (1991).  Senator Hollings’ colorful 

comments illustrate this harm:  “They wake us up in the morning; they interrupt our dinner at 

night; they force the sick and elderly out of bed.”  137 Cong. Rec. 30,821–22 (1991).  Congress 

was also mindful of protecting consumers from the burdens of dealing with unwanted calls, 

finding that “[t]echnologies that might allow consumers to avoid receiving such calls ... place an 

inordinate burden on the consumer.”  Pub. L. 102–243, § 2, 105 Stat. 2394 (1991). 

As a result of Defendants’ calls, Plaintiffs suffered the very nuisance, interruption, and 

waste of time harms that Congress identified and that courts have found sufficient to support 

Article III standing.  Each Plaintiff’s time was wasted in answering calls, listening to prerecorded 
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messages, and/or speaking with representatives to get more information about who was placing 

the intrusive calls.  See SAMCC, ¶¶ 40, 51, 57-58, 60-62, 75-85.  The calls were a nuisance and 

interruption to the lives of Plaintiffs each time they were forced to attend to their ringing phone, 

speak to a representative, or listen to and delete a voicemail message.  As a result, Plaintiffs 

suffered concrete harm sufficient to establish their standing to bring TCPA claims. 

d. Plaintiffs suffered tangible harms as a result of the use of their 
cellular telephone minutes to answer the calls. 

Finally, not only have Plaintiffs suffered concrete but “intangible” harms, Plaintiffs also 

sustained “tangible” economic harm as a direct result of Defendants’ illegal telemarketing 

practices.  Many of the calls at issue were received on cell phones used by and paid for by 

Plaintiffs.  See SAMCC ¶¶ 39, 55, 71-73.  The FCC has long recognized that the recipient of 

telemarketing calls to a cell phone is monetarily “charged” for such calls, even if the recipient 

subscribes to a plan that charges a flat monthly rate for the plan.  See In re Rules & Regulations 

Implementing the [TCPA] of 1991, 18 F.C.C.R. 14014, 14115, ¶ 165 (July 3, 2003); In re Rules 

& Regulations Implementing the [TCPA] of 1991, 23 F.C.C.R. 559, 562, ¶ 7 (Jan. 4, 2008); In re 

Rules & Regulations Implementing the [TCPA] of 1991, 27 F.C.C.R. 1830, 1839–40, ¶ 25 (Feb. 

15, 2012); see also Lee v. Credit Mgmt., LP, 846 F. Supp. 2d 716, 729 (S.D. Tex. 2012) (“Lee 

has stated that he pays a third-party provider for cellular phone services.  Normally, this is 

sufficient to show that an individual was charged for the calls.”); Fini v. DISH Network L.L.C., 

955 F. Supp. 2d 1288, 1297 (M.D. Fla. 2013).  Because Plaintiffs paid monthly cell phone bills 

for the phone lines on which they received the calls, Plaintiffs have suffered a tangible injury in 

fact.  See Soppet v. Enhanced Recovery Co., LLC, 679 F.3d 637, 638 (7th Cir. 2012) (finding that 

consumers ultimately bear the costs of calls to cell phones regardless of “whether they pay in 

advance or after the minutes are used”).  This tangible harm confers standing under Spokeo. 
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C. By Asserting Subject Matter Jurisdiction Over Campbell-Ewald, the 
Supreme Court Necessarily Determined That TCPA Claims May Satisfy the 
Concrete Harm Requirement for Article III Standing. 

Any assertion that Spokeo divests federal courts of jurisdiction over TCPA claims is 

directly at odds with the Supreme Court’s decision in Campbell-Ewald v. Gomez, a case decided 

earlier in the same term.  136 S. Ct. 663 (2016).  It is axiomatic that a federal court may not 

adjudicate an action which does not present a “case or controversy” within the meaning of 

Article III of the United States Constitution.  Id. at 669.  Further, “[w]hen a requirement goes to 

subject-matter jurisdiction, courts are obligated to consider sua sponte issues that the parties have 

disclaimed or have not presented.”  Gonzalez v. Thaler, 132 S. Ct. 641, 648 (2012).  Therefore, if 

subject matter jurisdiction was truly lacking under the TCPA due to the lack of a concrete injury, 

the Supreme Court should have dismissed Campbell-Ewald as non-justiciable.  It did not do so.  

By exercising jurisdiction over the TCPA claims asserted in Campbell-Ewald, the Court 

necessarily was satisfied that there was a case or controversy within the meaning of Article III. 

IV.  CONCLUSION 

For the reasons detailed above, Plaintiffs have Article III standing to bring the TCPA 

claims alleged.  The calls Plaintiffs received invaded their privacy, intruded on their cellular and 

residential telephone lines, and wasted their time.  These harms establish that Plaintiffs suffered 

“concrete” harm under Spokeo.  As a result, the Court should permit the case to proceed.2 

 

                                                 
2 Standing is not a pleading requirement.  The Court in Appstack addressed the post-Spokeo standing issue 
sua sponte and concluded that the plaintiffs had standing to bring TCPA claims.  See Appstack, 2016 WL 
3030256, at *5.  The court looked not at whether Plaintiffs had explicitly alleged each underlying harm, 
but rather at whether the factual allegations regarding the TCPA violations demonstrated that the 
plaintiffs had suffered a concrete harm.  Id.; see Spokeo, 136 S. Ct. at 1547 (requiring a plaintiff “at the 
pleading stage” to “clearly allege facts demonstrating each element” of Article III standing) (emphasis 
added).  For this reason, Plaintiffs do not believe that amendment of the SAMCC is necessary to establish 
standing.  However, should the Court conclude that Spokeo requires that such harms be explicitly pleaded, 
Plaintiffs respectfully request the opportunity to amend their complaint to allege these harms.   
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Dated: June 22, 2016. Respectfully Submitted, 
 

BAILEY & GLASSER, LLP 
 
 
By:    /s/ Jonathan R. Marshall       
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209 Capitol Street 
Charleston, West Virginia  25301  
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Facsimile:  (304) 342-1110  
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Mary B. Reiten 
TERRELL MARSHALL LAW  
   GROUP PLLC 
936 North 34th Street, Suite 300 
Seattle, Washington  98103-8869 
Telephone:  (206) 816-6603 
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