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 Plaintiff/Appellant, Rita Medellin, moves this Court pursuant to Fed. Rule 

App. Proc. 27 to dismiss her appeal and vacate the district court’s decertification 

order and judgment for lack of subject matter jurisdiction, and instruct the district 

court to remand the action back to the Superior Court of the County of San Diego 

where the action was originally filed. 

I. INTRODUCTION 

On May 16, 2016, the United States Supreme Court issued its opinion in 

Spokeo, Inc. v. Robins, No. 13-1339, 2016 U.S. LEXIS 3046, *16 (May 16, 2016) 

and held that a plaintiff cannot satisfy the injury-in-fact requirement of Article III 

simply by alleging a bare statutory violation. Rather, to satisfy the injury in fact 

requirement of Article III, a plaintiff must allege an injury that although may be 

intangible, nevertheless “actually exist[s].” Id. at *14-15. 

At issue in this case is a single claim for violation of a California state civil 

penalty statute, California Civil Code §1747.08(a)(2) (the “Credit Card Act”). The 

Credit Card Act allows only for imposition of civil penalties, and not damages or 

restitution, regardless of any harm caused to plaintiff. Cal. Civ. Code §1747.08(e). 

The parties in this case have always agreed, Plaintiff has never allege otherwise, 

and the district court expressly found, that Medellin does not allege any harm 

caused by Defendant/Appellee IKEA U.S. West, Inc.’s (“IKEA”) violation of the 

Credit Card Act. See ER0950-951. 
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In light of the Court’s recent decision in Spokeo, federal subject matter 

jurisdiction does not exist in this case because Article III is not satisfied. The 

appeal must be dismissed, the district court’s decertification order and judgment 

vacated, and the case remanded back to state court where it was originally filed. 

See 28 U.S.C. §1447(c). 

II. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND 

This class action was originally filed by plaintiff Rita Medellin in the 

Superior Court for the County of San Diego. Ex. A (Original Complaint).1 IKEA 

removed the case to federal court pursuant to the Class Action Fairness Act 

(“CAFA”), 28 U.S.C. §1442. Ex. B (Notice of Removal at 4-5). Once removed, 

Medellin’s case was consolidated with plaintiff Reid Yeoman’s case and an 

amended complaint was filed in the Southern District of California. ER1011. 

Yeoman’s claim was dismissed and is not part of this appeal. ER1058 (Dkt. 273). 

Medellin alleged a single claim for violation of the Credit Card Act. 

ER1016-1017. The Credit Card Act prohibits a retailer from requesting and 

recording personal identification information (“PII”) during a credit card 

transaction. Cal. Civ. Code §1747.08(a)(2). Medellin alleged IKEA requested and 

recorded ZIP codes at the point of sale during credit card transactions at its 

                                                           
1 “Ex.” Refers to the Exhibits attached to the Declaration of Timothy G. 
Blood in Support of Plaintiff/Appellant’s Motion to Dismiss Appeal for Lack of 
Subject Matter Jurisdiction with Directions to District Court to Remand Action. 
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California retail stores. ER1017 (¶27). Medellin sought civil penalties permitted 

under the statute up to $1,000 per violation. Id. (¶28). 

The case proceeded to trial on the Credit Card Act violation. After a trial on 

liability, the district court found Medellin proved liability for IKEA’s practice and 

procedure for collecting personal information in violation of the Credit Card Act 

on her individual claim but decertified the Class. ER0008 (¶22); ER00013. The 

parties stipulated to judgment and an individual civil penalty amount as to 

Medellin and Medellin appealed the decertification order. ER0001-2; ER0294. 

Medellin’s appeal on the decertification order is fully briefed. 

III. SUBJECT MATTER JURISDICTION DOES NOT EXIST 

A. Spokeo, Inc. v. Robins 

Just a few weeks ago, the Supreme Court in Spokeo decided the question of 

whether a plaintiff can satisfy the injury in fact requirement of Article III by 

alleging nothing more than a statutory violation. 

 The Court began by recognizing the importance of subject matter 

jurisdiction under Article III. The Court stated: “‘[N]o principle is more 

fundamental to the judiciary’s proper role in our system of government than the 

constitutional limitation of federal-court jurisdiction to actual cases or 

controversies.’” Spokeo, 2016 U.S. LEXIS 3046, at *11 (quoting Raines v. Byrd, 

521 U.S. 811, 818 (1997)). Article III maintains this role by “limit[ing] the 
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category of litigants empowered to maintain a lawsuit in federal court to seek 

redress for a legal wrong.” Id. 

At issue in Spokeo was the Fair Credit Reporting Act of 1970 (“FCRA”), 15 

U.S.C. §1681, et seq., 2016 U.S. 3046, at *6. FCRA regulates the creation and use 

of consumer reports by, inter alia, requiring “consumer reporting agencies to 

‘follow reasonable procedures to assure maximum possible accuracy of’ consumer 

reports.’” Id. (quoting 15 U.S.C. §1681e(b)). If a consumer reporting agency 

willfully violates FCRA as to a consumer, the consumer reporting agency is liable 

to the consumer for either actual or statutory damages of $100 to $1,000 per 

violation. Id. at *7-8 (citing 15 U.S.C. §1681n(a)). 

The plaintiff in Spokeo alleged the defendant violated FCRA by issuing a 

consumer report with false information. Id. at *9. The plaintiff further alleged that 

the misinformation resulted in harm to his employment prospects. Id. at *29. On 

defendant’s motion to dismiss, the district court in Spokeo granted the motion 

based on the plaintiff’s failure to allege “an injury in fact as required by Article 

III.” Id. On appeal from that dismissal, this Court held that the plaintiff’s alleged 

violations of his statutory rights as permitted by FCRA were sufficient to satisfy 

injury in fact under Article III. Id. at *9-10. 

On a grant of certiorari, the Spokeo court disagreed with this Court and 

found that although “Congress may ‘elevat[e] to the status of legally cognizable 

injuries concrete, de facto injuries that were previously inadequate at law,’ . . . a 
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bare procedural violation, divorced from any concrete harm,” would not “satisfy 

the injury-in-fact requirement of Article III.” 2016 U.S. LEXIS 3046, at *15-16 

Thus, the Spokeo Court found that a plaintiff must allege something more than just 

a violation of the law to satisfy Article III. 

In the context of FCRA, the Spokeo Court further concluded that although 

“Congress plainly sought to curb the dissemination of false information by 

adopting procedures designed to decrease that risk . . . [plaintiff] cannot satisfy the 

demands of Article III by alleging a bare procedural violation.” Id. at *17. That is 

because, the Court continued, “[a] violation of one of the FCRA’s procedural 

requirements may result in no harm.” Id. at *17-18. Accordingly, the Spokeo Court 

instructed this Court to determine “whether the particular procedural violations 

alleged . . . entail a degree of risk sufficient to meet the concreteness requirement.” 

Id. at *18. 

B. Article III Is Not Satisfied 

“[F]ederal courts are always ‘under an independent obligation to examine 

their own jurisdiction,’ and a federal court may not entertain an action over which 

it has no jurisdiction.” Hernandez v. Campbell, 204 F.3d 861, 865 (9th Cir. 2000). 

As Spokeo instructed, if Article III is not satisfied, the court does not have 

jurisdiction to hear the case. 2016 U.S. LEXIS 3046, at *11. 

Here, Medellin alleges a single claim under the Credit Card Act. The Credit 

Card Act prohibits, inter alia, retailers from requesting and recording PII, 
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including ZIP codes, from consumers during credit card transactions. Cal. Civ. 

Code §1747.08(a)(2). The Credit Card Act does not require proof of any damages 

to recover for a violation. Rather, any person who violates the Credit Card Act 

“shall be subject to a civil penalty . . . to be assessed and collected in a civil action 

brought by the person paying with a credit card, by the Attorney General, or by the 

district attorney or city attorney of the county or city in which the violation 

occurred.” Id. §1747.08(e). 

Although the district court decertified the case after the trial on liability and 

thus, never decided the issue of civil penalties (see ER0013), the district court 

never would have received any evidence from Medellin (or IKEA) concerning 

Medellin’s injury in fact. That is because, all parties, and the district court, agreed 

that Medellin did not allege any injury in fact. 

Medellin simply alleged that “[a]s a direct and proximate result of IKEA’s 

unlawful conduct . . . [she] and the other Class members are entitled to civil 

penalties in an amount of up to one thousand dollars per violation pursuant to Civil 

Code §1747.08(e).” ER1017 (¶28). 

On its motion for decertification before trial, IKEA argued that Medellin’s 

failure to allege injury made her an inadequate class representative because she 

“‘has no standing to sue.’” ER0950. The district court rejected IKEA’s argument, 

finding that “‘the actual or threatened injury required by Art. III may exist solely 

by virtue of statutes creating legal rights, the invasion of which creates 
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standing. . . .” ER0951 (quoting Warth v. Seldin, 422 U.S. 490, 500 (1975)). The 

district court held that the Credit Card Act “created a legal right for consumers to 

be free from requests for personally identifiable information in conjunction with 

credit card transactions” and thus, because Medellin “asserted a claim against 

Defendant for an alleged invasion of that right, . . . the Court finds that she has 

Article III standing to do so.” Id. (citing Warth, 422 U.S. at 500). 

In light of Spokeo, Medellin does not satisfy Article III because the alleged 

statutory violation of the Credit Card Act is not sufficient by itself to satisfy the 

injury in fact requirement. Unlike in Spokeo where the plaintiff alleged some risk 

of harm (see 2016 U.S. LEXIS 3046, at *29), Medellin does not allege any harm 

(ER1017). She simply alleges the “bare procedural violation.” Spokeo, 2016 U.S. 

LEXIS 3046, at *17. Under Spokeo, this is not sufficient to confer Article III 

standing. 

IV. REMAND IS REQUIRED 

Section 1447(c) is clear on its face: “If at any time before final judgment it 

appears that the district court lacks subject matter jurisdiction, the case shall be 

remanded.” 28 U.S.C. §1447(c); see also International Primate Prot. League v. 

Administrators of Tulane Educ. Fund, 500 U.S. 72, 88 (1991); Albingia 

Vesicherungs A.G. v. Schenker Int’l Inc., 344 F.3d 931, 938 (9th Cir. 2003); Bruns 

v. National Credit Union Admin., 122 F.3d 1251, 1257 (9th Cir. 1997). 
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The Supreme Court has noted the literal words of Section 1447(c) 

“‘give . . . no discretion to dismiss rather than remand an action.’” Int’l Primate, 

500 U.S. at 89. Rather, “[t]he statute declares that, where subject matter 

jurisdiction is lacking, the removed case ‘shall be remanded.’” Id. (quoting  28 

U.S.C. §1447(c)). 

This is true even where, as here, all requirements of the relevant removal 

statute were met. In Powerex Corp. v. Reliant Energy Servs., 551 U.S. 224 (2007), 

the Supreme Court held that remand is required if the federal court does not have 

subject matter jurisdiction, despite satisfaction of removal requirements: 

The principal submission of the Solicitor General and petitioner is that 
the District Court’s remand order was not based on a lack of “subject 
matter jurisdiction” within the meaning of § 1447(c) because that term 
is properly interpreted to cover only “a defect in subject matter 
jurisdiction at the time of removal that rendered the removal itself 
jurisdictionally improper.” … 

We reject this narrowing construction of § 1447(c)’s unqualified 
authorization of remands for lack of “subject matter jurisdiction.” 
Nothing in the text of § 1447(c) supports the proposition that a 
remand for lack of subject-matter jurisdiction is not covered so long 
as the case was properly removed in the first instance. 

Id. at 230-31. The Supreme Court expressly held that “when a district court 

remands a properly removed case because it nonetheless lacks subject-matter 

jurisdiction, the remand is covered by § 1447(c).” Id. at 232; see also Wallace v. 

ConAgra Foods, Inc., 747 F.3d 1025, 1032-33 (8th Cir. 2014) (“Congress clearly 

incorporated Article III’s traditional limits into CAFA.”). 
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 Accordingly, because Medellin does not allege injury in fact and does not 

satisfy Article III, subject matter jurisdiction does not exist. 

V. CONCLUSION 

For the foregoing reasons, Plaintiff/Appellant Medellin requests that the 

Court dismiss her appeal, vacate the district court’s decertification order and 

judgment, and instruct the district court to remand the action back to the Superior 

Court of the County of San Diego. 

Respectfully Submitted, 

Dated: May 31, 2016 BLOOD HURST & O’REARDON, LLP 
TIMOTHY G. BLOOD (149343) 
PAULA R. BROWN (254142) 
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I hereby certify that on May 31, 2016, I electronically filed the foregoing 

with the Clerk of the Court using the CM/ECF system which will send notification 
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America that the foregoing is true and correct. Executed on May 31, 2016. 

s/  Timothy G. Blood 
TIMOTHY G. BLOOD 
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Tel: 619/338-1100 
619/338-1101 (fax) 
tblood@bholaw.com 
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 I, Timothy G. Blood, declare and state: 

1. I am an attorney duly licensed to practice before all of the courts of 

the State of California. I am a partner at Blood Hurst & O’Reardon, LLP, one of 

Class Counsel and counsel for Plaintiff/Appellant in the above-captioned matter. 

The following is based on my personal knowledge, and if I am called and sworn in 

as a witness, I could and would testify competently thereto. I make this declaration 

in support of Plaintiff/Appellant’s Motion to Dismiss Appeal for Lack of Subject 

Matter Jurisdiction with Directions to the District Court to Remand. 

2. This class action was originally filed by Medellin and Reid Yeoman 

as separate actions in the Superior Court for the County of San Diego. Attached 

hereto as Exhibit A is a true and correct copy of Medellin’s original complaint. 

IKEA removed both cases to federal court pursuant to the Class Action Fairness 

Act (“CAFA”), 28 U.S.C. §1442. Attached hereto as Exhibit B is a true and correct 

copy of IKEA’s Notice of Removal as to Medellin’s case. Once removed, the cases 

were consolidated under the Yeoman case and a consolidated amended complaint 

was filed. See ER1011. Yeoman’s case was later dismissed and is not part of this 

appeal. ER1058 (Dkt. 273). 

3. On May 26, 2016, I spoke to counsel for IKEA, Michael Geibelson, 

regarding this motion. Mr. Geibelson informed me that he needed to speak with 

him client regarding his client’s position on the motion. On May 31, 2016, IKEA 

submitted the Rule 28(j) letter attached hereto as Exhibit C, agreeing that Medellin 
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does not have Article III standing under Spokeo. After IKEA’s filing, my 

colleague, Paula Brown, sent an email asking if there was any further information 

regarding IKEA’s position. As of the filing of this motion, IKEA has not stated 

whether it opposes or supports this motion other than what can be deduced from 

IKEA’s Rule 28(j) letter. 

I declare under penalty of perjury under the laws of the United States that 

the foregoing is true and correct. Executed on May 31, 2016, at San Diego, 

California. 

  
 
 
By:       s/  Timothy G. Blood 

 TIMOTHY G. BLOOD 
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MICHAEL A. GEIBELSON 

310-229-5823 TEL 

MGEIBELSON@ROBINSKAPLAN.COM 

 

 May 31, 2016 

Molly C. Dwyer, Clerk of the Court 
Office of the Clerk 
United States Court of Appeals for the Ninth Circuit 
P.O. Box 193939 
San Francisco, CA 94119-3939 

Re: Rita Medellin v. IKEA U.S.A. West Inc., No. 15-55174 
Supplemental Authority, Fed. R. App. P. 28(j)   

Dear Ms. Dwyer: 

Pursuant to FRAP 28(j), IKEA submits the opinion in Spokeo, Inc. v. 
Robins, No. 13-1339, 578 U.S. ____ (May 16, 2016). There, plaintiff Robins 
alleged that Spokeo violated the Fair Credit Reporting Act when it published 
inaccurate information about him. Id., slip op. at 1. The district court 
dismissed for lack of Article III standing but the Ninth Circuit reversed, 
concluding Robins had alleged a particularized injury by alleging a violation 
of a statutory right. Id. at 1-2. The Supreme Court disagreed, holding the 
Ninth Circuit’s analysis of Article III’s injury-in-fact requirement was 
incomplete, as a plaintiff must allege his injury is both “concrete and 
particularized.” Id. at 2. 

The Supreme Court then discussed whether an alleged violation of a 
statutory procedural right can constitute a “concrete” injury under Article III. 
Where a procedural violation creates “the risk of real harm,” standing may be 
established. Id. at 9-10. But allegations of “a bare procedural violation” 
resulting in no harm cannot satisfy Article III.  Id. at 10.  

To illustrate a procedural violation without resulting harm, the Court 
invoked an example directly on-point here—a consumer’s ZIP code. The 
Court reasoned, “In addition, not all inaccuracies cause harm or present any 
material risk of harm. An example that comes readily to mind is an incorrect 
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zip code. It is difficult to imagine how the dissemination of an incorrect zip 
code, without more, could work any concrete harm.” Id. at 11. 

Spokeo’s reasoning supports IKEA’s argument that the collection of ZIP 
codes without other information (e.g., the customer’s name) does not 
necessarily result in a concrete injury, and certainly not a common one. An 
injury may or may not occur from a violation of a statutory right. Actual 
injury was alleged in the removed complaint (Dkt. 1-2 at 2:17-18) and in the 
First Amended Complaint that was operative at trial (Dkt. 25 at 2:18-19), 
although Plaintiff Yeoman’s claim was dismissed after trial and is not part of 
this appeal (Dkt. 273). Spokeo therefore bolsters the district court’s 
conclusion that individual questions predominate over common ones, and 
decertification was proper. 

 
 
Sincerely, 

 /s/ Michael A. Geibelson  
Michael A. Geibelson 
Counsel for Defendant-Appellee 
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