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The  de fendan t ,  Suppor t k ids ,  I nc . ,  ( "Suppor t k ids , , )  i s

engaged in  the business of  prov id ing ass is tance to  custodia l

parents who have d i f f icu l ty  co l lect ing cour t -ordered ch i ld

suppor t  .  The p la in t i f  f  ,  Patr ic ia  I - , .  Z ipperer  ( "Z ippere-r"  )  ,  is

one such custodia l  parent  who entered in to an agreement  wi th

Suppor tk ids to  co l lect  a  s ign i f icant  ch i ld  suppor t  ar rearage.

Suppor tk ids d id not  per form up to  Z ipperer 's  expectat ions and

th i s  l awsu i t  resu l ted .

In  he r  comp la in t  f  i l ed  on  . June  12 ,  2002 ,  Z ippe re r  a l l eged

that  (1)  her  contract  wi th  Suppor tk ids was f raudulent ly  induced

by  Suppor t k ids '  f a l se  adve r t i s i ng ,  (2 )  Suppor t k ids  b reached  a

f iduc iary  dut ,y  to  Z ipperer  in  misrepresent ing the serv ices i t

would per form and the means by which i t  would be compensated,

and (3)  Suppor tk ids commit ted v io la t ions of  the Texas Decept ive

Trade Pract ices-Consumer Protect ion Act  in  fa lse ly  adver t is inq
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i ts  serv ices.  z ipperer  ' t .u i "  to  enforce her  compla int  as a

c l a s s  a c t i o n  u n d e r  W i s .  S t a t s .  S 8 O 3 . 0 8  o n  h e r  o w n  b e h a l f  a n d  o n

beha l f  o f  a l l  o the rs  s im i l a r l y  s i t ua ted .  On  beha l f  o f  t he

c1ass ,  t he  comp la in t  seeks  dec la ra to ry  and  i n junc t i ve  re l i e f ,

resc i ss ion  o r  rea f f i rma t ion  o f  ag reemen ts ,  res t i t u t i on  o f

ce r ta in  fees  pa id  pu rsuan t  t o  the  ag reemen ts ,  as  we l l  as  cos ts

and  a t to rney  fees .

Suppor tk ids responded to the compla int  by f i l ing a mot ion

to  d i sm iss  on  Augus t  30 ,  2002 .  A f te r  t he  pa r t i es  submi t ted

br ie fs  and presented ora l  argument ,  Lhe cour t  on ,January 7,  2OO3

granted the mot ion to  d ismiss the breach of  f iduc iary  duty

cIa im,  but  a l lowed the f raud c la im and the Texas Consumer Act

c la im to proceed.  The cour t  a lso ru led that  th is  case would be

governed by Texas substant ive law.

Suppor tk ids subsequent ly  f i led an answer denying a l l  o f  the

p la in t i f f ' s  c la ims .  Suppor t k ids  a l so  f i l ed  a  mo t ion  fo r  summary

judgment .  Each of  the par t ies submit ted br ie fs  on Suppor tk ids '

mo t ion  fo r  summary  j udgmen t .  f n  t he  p la in t i f f ' s  b r i e f ,  she

requests that she be granted summary judgment as a matter of

Iaw,  a l though the p la in t i f f  has not  f i led a formal  mot ion for

summary judgment. An init ial hearing was held on the motion on

Oc tobe r  24 ,  2003 .  Because  bo th  pa r t i es  had  reques ted  summary

judgment ,  the cour t  asked i f  the par t ies could s t j -pu late to  a

set  o f  facts  which would form t .he basis  for  the courL 's



dec is ion .  On  December  L ,  2003 ,  t he  cou r t  rece i ved  a  S t i pu la t i on

of  Undisputed Facts  f rom t ,he par t ies.  Each par ty  a lso submit ted

a supplementa l  br ie f  in  suppor t  o f  that  par ty 's  pos i t ion.

SU}II,IARY iN'DGI{ENT STA}IDARD

Summary judgment  is  to  be granted u i f  the p leadings,

depos i t i ons ,  answers  to  i n te r roga to r i es ,  and  admiss ions  on  f i 1e ,

together  wi th  the af f idav i ts ,  i f  dny,  show that  there is  no

genuine issue as to  any mater ia l  fact  and that  the moving par ty

i s  en t i t l ed  to  a  j udgmen t  as  a  ma t te r  o f  1aw"  .  W is .  S ta ts .

5802 .08  (2 )  .  The  f i r s t  s tep  i n  add ress ing  a  mo t ion  fo r  summary

judgment is to examine the pleadings to determine whether they

state a c la im for  re l ie f .  Transpor tat ion fnsurance Company v.

Hunz inge r ,  1 -79  Wis .  2d  28 ! ,  289  (L993)  .  I f  t he  p lead ings  do

state a c la im for  re l ie f ,  the cour t  must  examine the ev ident iary

record as a whole to  determine whether  there is  a  genuine issue

as to  any mater ia l  fact .  A par ty  seeking summary judgment  must

"demons t ra te .  .  .  t ha t  t he re  i s  no  t r i ab le  i ssue  o f  ma te r i a l  f ac t

on  any  i ssue  p resen ted" .  Heck  and  Pae tow v .  Heck ,  93  Wis .  2d

349,  356 (1-980)  .  Summary Judgment  is  not  to  be granted t 'un less

the moving party demonstrates a r ight to a judgment with such

c la r i t y  t o  l eave  no  room fo r  con t rove rsy .  . " .  G rams  v .  Boss ,  97

W i s .  2 d  3 3 2 ,  3 3 8  ( l - 9 8 0 ) .  T h e  p a r t i e s  d o  n o t  d i s p u t e  t h e  f a c t



that  the remain ing c la ims' in  the Compla int  do s tate a c la im for

r e l i e f .

I t  should be noted that  a l though the par t ies have

sE ipu la ted  to  the  ex i s tence  o f  v i r t ua l l y  a l l  t he  fac ts  p resen ted

by them, summary judgment in favor of one party or the other is

not  automat ica l ly  warranted. Even i f  there are no d isput ,ed

issues of  mater ia l  fact ,  summary judgment  may not  be appropr ia te

i f  a l ternat ive mater ia l  in ferences can be drawn f rom those

und ispu t ,ed  fac ts .  F i sche r  v .  Doy les town  F i re  Dep t .  ,  ! 99  Wis .  2d

8 3 ,  8 7 - 8 8  ( C t .  A p p .  1 - 9 9 5 )  .

FACTS

For purposes of  dec id ing the defendant 's  formal  mot ion for

summary judgment  and the p la in t i f f 's  request  for  summary

judgment  in  her  br ie f ,  the cour t  accepts in  the i r  ent i re ty  the

facts  to  which the par t ies have st ipu lated.  A copy of  the

st ipu lat ion presented to  the cour t  by the par t ies is  a t tached to

th is  dec is ion and is  incorporated bv reference in to th is

d e c i s i o n .

The cour t  notes that  whi le  a l l  the facts  were presented in

the form of  a  s t ipu lat ion,  the cour t  does not  in terpret  lhe

st ipu lat ion as agreement  by both par t ies that  a l l  o f  the facts

there in are t rue.  For  example,  the par t ies have st ipu lated to

the authent ic i ty  o f  the deposi t ion of  the p la in t i f f  which has



1 .

been prov ided to  the cour t .  The cour t  does not  take that

s t ipu lat ion to  mean t ,he defendant  agrees wi th  everyth ing the

pla int i f f  sa id in  her  deposi t ion,  on ly  that  the document

submit ted is  her  deposi t ion.  Thus,  a l though th is  dec is ion is

based  on  a  comp le te  s t i pu la t i on  o f  f ac t s ,  t he re  a re  s t i l l  some

disputes as t ,o  some facts  and to  the in ferences to  be drawn f rom

t h o s e  f a c t s .

DECISTON

Fraud in the Inducernent C1aim.

The  p la in t i f f  f i r s t  c l a ims  tha t  she  i s  en t i t l ed  to  re l i e f

because she was f raudulent ly  induced by Suppor tk ids to  enter

in to her  contractual  agreement .  A rev iew of  the author i t ies

c i ted in  Suppor tk ids '  memorandum of  1aw in  suppor t  o f  i ts  mot ion

for summary judgment demonstrates that the elements of a fraud

in the inducement  c la im are essent ia l ly  Lhe same in  Texas as

they  a re  i n  W iscons in .  Tha t  i s ,  t he  p la in t i f f  mus t  demons t ra te

tha t :  (1 )  t ne  de fendan t  made  a  ma te r iaL  rep resen ta t i on ,  (2 )  t he

representat ion was fa Ise,  (3)  the representat ion was known to be

fa lse when made or  was made reck less ly  wi thout  regard to  whether

i t  was  t rue  o r  f a I se ,  (4 )  t he  m is rep resen ta t i on  was  i n tended  to

be acted upon,  and (5)  the misrepresentat ion was re l ied upon by

t h e  i n j u r e d  p a r t y .  B a l o g h  v .  R a m o s  ,  9 7 8  S . W .  2 d  6 9 6 ,  7 0 1  ( T e x '

A p p .  1 9 9 8 ) ;  W I S  ' J I - C M L  2 4 0 1 .



In  her  br ie f ,  Z ipperer  argues that  Suppor tk ids made the

fo l lowing three separate representat ions which were untrue:  (1)

Suppor tk ids bases i ts  fee at  a  percentage of  past -due suppor t

co l l ec ted ,  (2 )  Suppor t k ids  does  no t ,  ge t  pa id  un less  i t  co11ec ts ,

and  (3 )  Suppor t k ids '  se rv i ces  a re  " r i sk  f ree . "  Suppor t k ids  does

not  d ispute the a l legat ion that  such representat ions were made

in  i t s  adve r t i s i ng  ma te r ia l s . L ikewise,  Suppor tk ids does not

ser ious ly  d ispute that ,  the representat ions were not  mater ia l .

Ka th leen  Ker r ,  Ch ie f  Opera t i ng  O f f i ce r  o f  Suppor t k ids ,  I nc . ,

admi t ted the mater ia l i ty  o f  the adver t is ing representat ions in

he r  depos i t i on .  Ke r r  Depos i t i on ,  pp .  1 -26 -1 -27 .  Suppor t k ids  does

dispute the a l legat ion that  any of  the three representat ions

c i ted  by  t , he  p la in t i f f  we re  fa l se .  The  cou r t  w i l l  add ress  the

three representat ions ind iv idual ly .

The advert is ing mater iaLs which led the plaint i f f  to retain

the services of  Supportk ids are at tached as Exhibi ts 2,  3,  and 4

to  the Compla int .  The mater ia ls  are consis tent  in  us i -ng the

term "past-due chi ld support"  to descr ibe the amounts

Suppor t k ids  w i l l  ass i s t  a  c l i en t  i n  recove r ing . There is

noth ing in  i ts  adver t is ing to  suggest  that  Suppor tk ids wi l l

co l lect  and take a fee on the co l lect ion of  current  ch i ld

suppor t .  For  example,  Exhib i t  4  conta ins representat ions that

"at  that  po int  your  case wi l l  move immediate ly  to  an enforcement

team t .hat  wi l l  pursue co l lect ion of  your  past -due ch i ld



suppor t .  "  Exh ib i t  4  a l so  rep resen ts  tha t  " f ees  w i r l  be  deduc ted

f rom each  check  co l l ec ted  by  suppor t , k i ds .com un t i l  t he  pas t -due

ch i l d  suppor t  has  been  co I Iec ted . "  rn  i t s  a rgumen t  suppor t k ids

makes much of  the fact  that  the Agreement  for  Serv ices which a

c l ient  eventual ly  s igns inc ludes the fo l lowing language wi th in

the def in i t ion of  "past -due suppor t  owed. , , :

Regard less of  how payments are designated by NCp
(noncustodia l  parent) ,  a  par ty  making payments on behal f  o f

NCP, cour t  records or  any other  documents,  i t  is
speci f ica l ly  agreed that  any and a l l  amounts received by
Suppor tk ids wi l l  be credi ted f  i rs t  to  reduce ' .pasL -due
suppor t  owed.

Th is  p rov i s ion ,  wh ich  w i l l  be  d i scussed  i n  more  de ta i l  l a te r  i n

th is  dec is ion,  is  not  re ferenced anywhere in  Suppor tk ids,

adve r t i s i ng  ma te r ia l s .  r t  i s  f i r s t  p resen ted  to  a  p rospec t i ve

cLient  when a proposed Agreement  for  serv ices is  prov ided to

t h a t  c l i e n t . The c lear  impress ion f rom the adver t is ing

mater ia ls  is  that  suppor tk ids wi l l  take a fee only  on past -due

chi ld  suppor t  which i t  recovers.  No reasonable person would

construe the adver t is ing to  suggest  that  Suppor tk ids wi l l  re ta in

a percentage of  current  suppor t  co l lected as weI1.  Thus,  the

representat ion in  the adver t is ing that  Suppor tk ids wi l l  co l lect

and take a fee only  on past -due ch i ld  suppor t  const i tu tes to  a

fa l se  rep resen ta t i on .

The  cou r t  i s  sa t i s f i ed

concerning the amounts on which

that  the misrepresentat ion

Suppor tk ids would co l lect  i ts



fee was known by Supportkids to be false when made and was

intended to be acted upon.  The record submit ted to  the cour t

fu1Iy  suppor ts  th is  conclus ion.  Apar t  f rom the fact  there is

noth ing in  the adver t is ing to  suggest  Suppor tk ids wi l l  take a

percentage of  current  suppor t ,  Kath leen Kerr  test i f ied that

Suppor tk ids does in  fact  o f fer  an "arrears-on1y"  agreement  under

the terms of  which a fee is  co l lected only  on actual  ar rearage

payments.  I t  appears th is  a l ternat ive was never  d iscussed wi th

the p la in t i f f ,  nor  have any procedures been presented to  the

cour t  to  demonstrate how the arrears-onIy  a l ternat ive is  o f fered

to anyone. Ka th leen  Ker r  t es t i f i ed  tha t  she  es t ima ted  90

percent of  Supportk ids '  c l - ients have the " fu11-support"

agreement,  which was the only opt ion of fered to Zipperer.  Kerr

D e p o s i t i o n ,  p .  2 7 - 2 8 .

The p la in t i f f  a lso a l leges that  Suppor tk ids '  adver t is ing

makes a var ie ty  of  represenLat ions to  the ef fect  that

Suppor tk ids does not  get  pa id unless i t  co l lects  on behal f  o f

the c l ient  and that  such reDresentat ions are untrue.  The cour t

concludes as a mat ter  o f  law that  th is  s tatement  is  not  a

misrepresentat ion.  l , i tera l Iy ,  i t  is  t rue that  Suppor tk ids only

col lects  a fee on checks Lhat ,  i t  co l lects ,  and there is  no

evidence to suggest  in  th is  case that  Suppor tk ids co l lected a

fee on any checks other than the checks which Supportkids

co l l ec ted .  The  p la in t i f f  a rgues  tha t  t he  adve r t i s i ng  ma te r ia l s



should not  be read so 1 i tera11y and that  the representat ion is

untrue because Suppor tk ids reta ins a fee f rom al l  payments i t

receives,  even i f  Suppor tk ids is  not  d i rect ly  responsib le for

co l lect ion of  the payment .  There are a number of  problems wi th

the  p la in t i f f ' s  a rgumen t .  F i r s t ,  i n  t h i s  case  as  i n  many  o the r

cases ,  i t  wou ld  be  d i f f i cu l t  i f  no t  imposs ib le  to  de te rm ine

exact ly  who is  responsib le for  obta in ing a payment .  The

appl icat ion form demonstrates that  Suppor tk ids s tar ts  out  wi th  a

good deal  o f  in format ion prov ided by the c l ient .  Indeed,  there

is  a quest ion which asks i f  the case is  current ly  act ive wi th  a

governmenta l  agency.  In  th is  case,  Ms.  Z ipperer  not i f ied

Suppor tk ids lhat  she had an open case wi th  Oconto County.  One

would expect  that  i f  an organizat ion such as Suppor tk ids were

doing a responsib le job,  i t  would at tempt  to  obta in as much

informat ion as poss ib le  f rom the c l ient  and f rom the

governmental agency supervising the case in order to attempt to

locate the payer  and obta in payments.  The record in  th is  case

does demonstrate that  representat ives of  Suppor tk ids d id take

ef for ts  to  locate the payer  and h is  p laces of  employment .  IE is

d i f f icu l t  to  determine whether  the ef for ts  Suppor tk id .s

admittedly undertook added anything to generating the payments

t ,hat  were obta ined.  I t  is  s imply  not  that  easy to  determine

which par ty  or  par t ies are responsib le for  a  par t icu lar  payment .



The court is unaware of anv evidence that has been

presented to the court to suggest that any more payments could

have been received dur ing the per iod of  t ime Suppor tk ids

represented Ms.  Z ipperer  than were actual ly  received.  The

record does not  ind icate whether  Steven Thie lke was employed and

earning wages from which child support payments were not taken

during the four months or so that the contractual arrangement

ex i s ted .  The  p la in t i f f ,  i n  he r  depos i t i on ,  accuses  Suppor t k ids

of  not  do ing anyth ing for  her ,  but  the record does not  conta in a

suggest ion of  what  e lse Suppor tk ids could have done for  her

dur ing the shor t  t ime the contract  was in  ef fect .  I t  is

admi t ted that  the p la in t i f f  received a number of  payments f rom

Suppor tk ids dur ing the term of  the contract .  One would expect

that  in  the normal  Suppor tk ids-c l ient  re la t ionship,  the c l ient

wouLd. not already have been actively receiving support payments

before the agreement  was reached.  f f  the p la in t i f f  d id  not

rea I l y  need  Suppor t k ids '  se rv i ces ,  i t  i s  d i f f i cu l t  t o  a rgue  tha t

Supportkids should not be paid anyLhing under the agreement

because the payments may have been received an)zway through the

ef for ts  of  the Oconto County Chi ld  Suppor t  Enforcement  Agency.

The th i rd  manner  in  which Lhe p la in t i f f  c la ims Suppor tk ids

misrepresented i ts  serv ices was by c la iming they were " r isk-

f ree . "  The  bas i s  f o r  Z ippe re r ' s  c la im  i s  t ha t  t he  se rv i ces  were

not  r isk- f ree to  her  because Suppor tk ids reta ined 34 percent  o f

1 0



al l  ch i ld  suppor t  payments received,  not  just  those received

through Suppor tk ids '  e f for ts  or  re la ted to  arrearages as opposed

to  cu r ren t  ch i l d  suppor t .  To  the  ex ten t  Ms .  Z ippe re r ' s  c la im

relates to  co l lect ing on current  suppor t  payments as wel l  as

arrearages/  the cour t  has addressed the quest ion above and has

determined that  the adver t is ing was fa lse in  that  respect .  As a

separate i tem, the cour t  concludes as a mat ter  o f  law that  the

adve r t i s i ng  o f  se rv i ces  be ing  " r i sk - f ree "  was  no t  f a I se .  The

ads do not  use the term "r isk- f ree"  in  a vacuum. Rather ,  i t  is

used in  the fo l lowing language conta ined as par t  o f  Exhib i t  3  to

the  comp la in t :

"We of fer  you a r isk- f ree serv ice.  You do not
pay up-front fees of any kind-nor do you ever pay
1ega1  fees .  So ,  i f  f o r  some reason  we  canno t  co I l ec t ,
you owe noth ing."

This  is  an accuraLe descr ip t ion of  Suppor tk ids '  use of  the term

" r i sk - f ree . "  The  te rm " r i sk - f ree "  i s  o f ten  used  i n  a  s im i l a r

context  wi th  respect  to  cont ingent  fee agreements of  many k inds.

For  example,  personal  in jury  lawyers of ten adver t ise t ,ha!  the i r

serv ices are " r isk- f ree"  in  the sense that  the c l ient  does not

have to  pay a Iegal  fee unless the at torney is  successfu l  in

co l l ec t i ng  damages .  L i kew ise ,  t he  t yp i ca l  rea l  es ta te  l i s t i ng

con t rac t  i s  " r i sk - f ree . "  The  se l l e r  genera l l y  does  no t  pay  a

fee to  the broker  un less the broker  succeeds in  obta in ing a

These contractual arrangements share other commonbuyer.

L L



charac te r i s t i cs  w i th  th i s  case .  Fo r  examp le ,  i n  t he  case  o f  an

exclus ive l is t ing contract ,  i f  a  not -prev ious ly-exc luded buyer

walks up to  the f ront  door  of  the se l ler  and says f  want  to  buy

your  home dur ing the term of  an exc lus ive l is t ing contract ,  the

broker  gets  a commiss ion even though the sa le would have

occurred wi thout  anv ef for t  whatsoever  on the par t  o f  the

broker .  Law f i rms genera l ly  take a percentage of  an ent i re

personal injury sett lement even though the defendant may well

have been wi l l ing to  pay someth ing had t ,he in jured par ty  not

reta ined the serv ices of  the at torney.  Whi le  there may be

def in i t ions of  " r isk- f ree"  that  would warrant  a  conclus ion the

representat ion was made fa1sely ,  the term is  adequate ly  def ined

in Supportkids' advert ising to describe what the company means

by  " r i sk - fTee . "  The  de f i n i t i on  o f  t he  te rm used  by  Suppor t k ids

accurate ly  re f lects  what  Suppor tk ids does and is  not  measurably

d i f ferent  f rom many other  commonly accepted and per fect ly  Iegal

commerc ia l  uses of  the term.

In summary, the court concludes that the only

misrepresentat ion in  Suppor tk ids '  adver t is ing that  is  fa Ise,  was

known to be false when made, and was intended to be acted upon

by prospect ive c l ients  is  the representat ion that  Suppor tk ids '

f ees  w i l l  be  co l l ec ted  on  pas t -due  ch i l d  suppor t .  The  f i na l

hurd le the p la in t i f f  must  c l imb in  order  to  susta in her  c la im

for  f raudulent  inducement  is  to  demonstrate that  she re l ied on

L 2



th is  misrepresentat ion to  her  det r iment .  Suppor tk ids argues

that  the p la in t i f f  was not  ent i t led to  re ly  on any

misrepresentat ions,  i f  there were any,  because the agreement

Z ippe re r  s igned  c lea r l y  se ts  fo r th  Suppor t k ids '  ob l i ga t i ons .  A

rev iew of  those por t ions of  the s t ipu lated fact ,s  which re la te to

th i s  i ssue  i s  he1p fu1 .

The "Agreement  for  Serv ices"  that  Z ipperer  s igned is  a two-

page contract  wi t f r  no f ine pr in t .  The second paragraph is

headed  in  bo ld  l e t t e rs :  "The  De f in iL ion  o f  'Pas t -Due  Suppor t

Owed . " '  Tha t  pa rag raph  reads  i n  i t s  en t i re t y  as  fo l l ows :

"Past-Due Suppor t  Owed" is  def ined throughout
th is  agreement  as the sum of  a l l  past -due ch i ld
support or any other monetary obligation, including
any in terest ,  due and owing f rom NCP (rCp is  def ined
in the preceding paragraph as non-custodia l  parent)  as
of  the date NCP's f i rs t  payment  is  received by
SupporLk ids.  "Past-Due Suppor t  owed" a lso inc ludes
any suppor t  and in terest  that  become past-due af ter
the f i rs t  payment  is  received by Suppor tk ids.
Regardless of how payments are designated by NCP. a
party making payments on behalf of NCP. court records
or any other documents, i t  is specif ical ly agreed that
any and a77 amounts received by Supportkids wi77 be
first credited to reduce \Fast-Due Support Owed."
(emphas is  added) .

Ms .  Z ippe re r  t es t i f i ed  i n  he r  depos i t i on  tha t  she  rece i ved

the proposed agreement  f rom Suppor tk ids wi th  other  mater ia ls  in

March of  2OOl-  and read the agreement  a long wi th  the other

ma te r ia l s  p rov ided  more  than  once .  z ippe re r  Depos i t i on .  p .  51

l i n e s  1 , 7 - L 9 ;  p .  5 2  l i n e s  2 0 - 2 5 ;  p .  5 3  l i n e  1 .  S h e  t e s t i f i e d
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tw ice that  t ,here was not ,h ing in  the mater ia ls  she received she

d i d  n o t  u n d e r s t a n d .  I d .  a t  p .  5 5  l i n e s  3 - 5 ;  p .  5 7  l i n e s  9 - L 2 .

She made some handwr i t ten notes on the f i rs t  page of  the

Agreement  for  Serv ices to  the ef fect  that  Mr.  Thie lke may have

had a f ish ing l icense or  hunt ing l icense which might  be subject

to  suspension.  The at tent ion she paid to  the documents received

is  fur ther  ev idenced by the fact  that  she d id not  immediate ly

s ign the l imi ted power of  a t torney which was necessary to

implement the assignment of her chi ld support payments to

Supportkids, but returned the document later than the Agreement,

for  Serv ices only  af ter  she had some quest ions about  i t  answered

by Suppor tk ids '  representat ives.  The record demonstrates that

Ms.  Z ipperer  had suf f ic ient  in te l l igence to  understand the

meaning of  the contract  language,  which speci f ied that  any

payments received by Suppor tk ids would f i rs t  be credi ted to

reduce past -due suppor t  owed.  Dur ing the course of  her

employment career, she has been employed as a cert i f ied nursing

ass i s tan t ,  a  mach in i s t ,  and  has  a l so  ope ra ted  a  day -ca re  cen te r .

She apparent ly  successfu l ly  represented hersel f  in  two

landlord/ tenant  lawsui ts ,  ds wel l  as a presumably smal l  c la ims

col lect ion act ion for  an account  re la ted to  her  ch i ldcare

bus iness .  I t  i s  aga ins t  t hese  fac ts  tha t  Ms .  Z ippe re r ' s

re l iance c la im must  be measured.
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The par t ies do not  agree on the 1ega1 standard which the

court must apply in order to determine whether Zipperer had a

r ight  to  re ly  on the in tent ional  misrepresentat ion which the

courL has found was made by Suppor tk ids in  i ts  adver t is ing.

Suppor tk ids contends that  even i f  i ts  adver t is ing inc luded

fraudulent  misrepresentat ions which were inconsis tent  wi th  the

language in the Agreement for Services, Zipperer waived her

r ight  to  c la im she re l ied on any such misrepresentat ions when

she s igned the Agreement .  Z ipperer  counters that  because

Suppor tk ids in tended prospect ive c l ients  to  re ly  on i ts

m is rep resen ta t i ons ,  she  i s  en t i t l ed  to  a  p resumpt ion  o f  re l i ance

and is  e i ther  ent i t led to  summary judgment  that  her  re l iance was

jus t i f i ed  o r  en t i t l ed  to  a  t r i a l  on  the  j - ssue  o f  whe the r  o r  no t

she  j us t i f i ab l y  re l i ed  on  any  m is rep resen ta t i ons .

Both par t ies c i te  lega1 author i ty  f rom Texas and other

jur isd ic t ions in  suppor t  o f  the i r  arguments.  Unfor tunate ly ,

none of  the auEhor i t ies c i ted by e i ther  par ty  prov ide much

assis tance in  evaluat ing the record in  Ehis  case.  Suppor tk ids

c i t es  the  cou r t  t o  Humana ,  I nc . -Lou isv i l l e  v .  Eyeca re  Ne twork ,

Inc .  ,  2OO1 WL 840782 ,  an  unpub l i shed  Texas  appea ls  cou r t

decision which includes language that arguably supports a bright

l ine ruLe that  a  par ty 's  s ignature on a wr i t ten contract  is

suf f ic ient  to  prec lude re l iance on any pr ior  inconsis tent  ora l

misrepresentat ions.  However ,  the case does not  d iscuss the
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sub jec t  i n  de ta i l  and ,  more  s ign i f i can t l y ,  has  no  p receden t ia l

va lue because i t  is  an unpubl ished opin ion.  Suppor tk ids a lso

c i tes  the  cou r t  t o  A i rbo rne  F re igh t  Corp .  v .  C .R .  Lee

E n t e r p r i s e s ,  I n c . ,  8 4 7  S . W .  2 d  2 8 9  ( T e x .  A p p .  L 9 9 2 ) .  A s  p o i n t e d

out  by Z ipperer ,  the Ai rborne Fre ight  case involved a

misrepresentat ion made af ter  the contract  was s igned,  not

be fo re ,  and  the re fo re  has  l i t t l e  re levance  to  th i s  case .

Z ippe re r  c i t es  the  cou r t  t o  t he  case  o f  Fo rmosa  P las t i cs  Corp .

U .  S . A .  v s .  P r e s i d i o  ,  9 6 0  S . W .  2 d  4 l  ( T e x .  1 9 9 8 )  .  T h a t  c a s e ,

however ,  deal t  pr imar i ly  wi th  a quest ion of  whether  tor t  damages

could be awarded in a fraudulent contract inducement case and

did not  involve a s i tuat ion in  which i t  was a l leged that  any

language in the contract i t s e l f cured any prior

misrepresentat ion.  Wi thout  rev iewing other  author i t ies c i ted by

the par t ies,  the cour t  s imply  notes that  those cases do not

d i rec t l y  add ress  the  cen t ra l  i ssue  p resen ted  he re ,  t ha t  i s :

Under what circumstances does language in a written contract

prec lude re l iance on pr ior  f raudulent  misrepresentat ions made by

one of  the par t ies?

The  Wiscons in  dec i s ion  o f  R i t ch ie  vs .  c lapp ie r ,  109  Wis  .  2d

399 (Ct .  App.  1982)  prov ides bet ter  gu idance on the contro l l ing

issue in  th is  case than any of  the cases c i ted by e i ther  of  the

par t i es .  As  no ted  ea r l i e r  i n  t h i s  dec i s ion ,  t he  e lemen ts  o f  a

f raudulent  inducement  c la im are essent ia l ly  the same in
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Wisconsin as they are in  Texas.  Ri tch ie f i rs t  po ints  out  that

to  susta in a f raudulent  inducement  c Ia im,  the re l iance must  be

jus t i f i ab le ,  and  neg l i gen t  re l i ance  i s  no t  j us t i f i ab le .  I d .  a t

404.  The decis ion notes that  "genera11y,  a  person is  negl igent

i f  he or  she s igns a contract  wi thout  ascer ta in ing i ts  content ,s

and  i s  no t  p reven ted  f rom do ing  so ,  ( c i t a t i on  omi t ted ) '  I d .

Ri t ,ch ie a lso inst ructs ,  however ,  that  under  some c i rcumstances

the f raudulent  misrepresentat ions of  the defendant  can excuse

the p la in t i f f 's  fa i lure to  s ign an agreement  wi thout  recogniz ing

the  s ign i f i cance  o f  i t s  con ten ts :

"The fact  that  a  fa lse representat ion is  made in
respect  to  the paper  is  noL necessar i ly  suf f ic ient  to
excuse such a person for  a f f ix ing h is  s ignature
thereto in  ignorance of  i ts  contents ,  un less under  a l l
the c i rcumstances,  in  v iew of  h is  duty  to  g ive
reasonable a l tent ion to  the protect ion of  h is  own
in te res ts ,  t he  fa l se  rep resen ta t i on  was  s t i l l
reasonably  ca lcu lat ,ed to  and d id induce h im not  to
make the investigation which he otherwise would have
made "  Id .  a t  405,  quot ing Standard
Manu fac tu r i ng  Co .  v .  S lo t  ,  L21 ,  W is .  14  (1904)  .

Ri tch ie goes on to  expla in  that ,  "whether  the fa ls i ty  o f  a

statement could have been discovered through ordinary care

is  to  be determined in  l ight  o f  the in te l l igence and

exper ience of  the mis led ind iv idual .  A lso to  be considered

i s  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  p a r t i e s . "  I d .  a t  4 0 5 - 4 0 6 ,

quoting W i l l i a m s  v .  R a n k  &  S o n  B u i c k ,  I n c . ,  4 4  W i s .  2 d  2 3 9 ,

246  (1969) .  F ina11y ,  t he  cou r t  conc ludes  by  po in t i ng  ou t
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t ha t ,  "  ( i )  f  t he  fac ts  a re  und ispu ted , whether the party

relying on a

I d .  a t  4 0 6 ,  a g a i n

c la iming f raud was just i f ied in

m is rep resen ta t i on  i s  a  ques t i on  o f  l aw . "

quo t i ng  Wi11 iams ,  sup ra  aE  246 -247 .

Apply ing the ru les of  Ri tch ie to  the f  acts  j -n  th is

case,  Suppor tk ids is  correct  that  genera l ly  the par ty  to  a

contract  who c la ims to have been a v ic t im of  f raudulent

inducement  cannot  successfu l ly  argue re l iance in  the face

of  her  own negl igence in  fa i l ing to  objecL to  contract

language that  is  inconsis tent  wi th  the pr ior  f raudulent

misrepresentat ions.  What  SupporLk ids fa i ls  to  recognize is

that  the genera l  ruLe is  subject  to  except ions.  That  is ,  a

Suppor tk ids '  c l ient  could be excused f rom being held to  the

language of  the agreement  i tse l f  i f  Suppor tk ids '  pr ior

misrepresentat ions were " reasonably  ca lcu lated to  and d id

induce h im not  to  make the invest iqat ion which he otherwise

would have made."  In  determin ing whether  Z ipperer  was

ent i t led to  re ly  on Suppor tk ids '  misrepresentat ions,  the

cour t  has to  consider  her  " in te l l igence and exper ience,"  as

we l l  as  the  " re la t i onsh ip  be tween  the  pa r t i es .  "  Because

the mater ia l  facts  as thev re la te to  these issues are

undisput,ed, whether or not ,rnnurur had the right to rely

on Suppor tk ids '  misrepresentat ions is  a  quest ion of  1aw.
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Whatever Supportkids' moLivations may have been j-n

th is  mat ter ,  the cour t  concludes that  Z ipperer  cannot  show

she is  ent i t led to  be excused f rom the condi t ions of  the

Agreement  for  Serv ices which she s igned.  Whi le  Z ipperer  is

not  an at torney,  she test i f ied in  her  deposi t ion that  she

did read the mater ia ls  she received f rom Suppor tk ids and

understood the content  o f  those mater ia ls .  Z ipperer

Depos i t i on ,  pp .  55 -57 .  I n  f ac t ,  she  w i thhe ld  s ign ing  the

l imi ted power of  a t torney prov ided by Suppor tk ids at  the

t ime she s igned the agreement  for  serv ices because of

quest ions she had about  the power of  a t torney.  Id .  The

Agreement  for  Serv ices i tse l f  is  on ly  two pages long and

conta ins no " f ine pr in t " .  The second paragraph is  ent i t led

"The  De f in i t i on  o f  'Pas t -Due  Suppor t  Owed . ' "  The  l as t

sentence of  the three-sentence paragraph p la in ly  ind icates

that  " regard less of  how payments are designated by

cour t  records . ,  i t  is  speci f ica l ly  agreed that  any and

al l  amounts received by Suppor tk id .s  wi l l  f i rs t  be credi ted

to reduce 'past -due suppor t  owed.  " '  Z ipperer 's  handwr i t ten

notes on the f i rs t  page of  the Agreement  for  Serv ices

conf i rm Ehat  she read the document .  The cover  le t ter  that

came wi th  the Agreement  for  Serv ices inv i ted her  to  ca l l

Suppor tk ids i f  she had.  any quest ions about  the mater ia ls

prov ided,  inc lud ing t ,he Agreement .  She d id in  f  act  pose
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questions to Supportkids about the power of attorney

document .  I t  is  t rue that  a t  a  la ter  po int  in  her

depos i t i on ,  Z ippe re r  t es t i f i ed  l ha t  she  a l t e rna t i ve l y

possib ly  read the re levant  contract  language,  must  have

read the conLract  language,  probably  read Lhe contract

language, and did not remember i f  she read the contract

language .  Id .  a t '  94-95.  She a lso test i f ied that  the

appl icat ion of  the payments received by Suppor tk ids d id not

make any sense.  Id .  Whatever  vers ion of  her  test imony is

co r rec t ,  t he  cou r t  i s  sa t i s f i ed  as  a  ma t te r  o f  l aw  lha t

under  the facts  of  th is  case any re l iance on pr ior

misrepresentat ions of  Suppor tk ids would have been

neg l i gen t .  Ms .  Z ippe re r  had  he ld  a  va r ie t y  o f  occupa t ions

including running her own childcare business and working as

a machine operator .  She test i f ied she had exper ience in  a

number of  pr ior  lawsui ts. Given her  own leve1 of

in te l l igence,  the very shor t  length of  the Agreement  for

Serv ices,  the c lar i ty  o f  i ts  language,  and the ev idence she

actual ly  had an oppor tuni ty  and d id read the Agreement ,  Ms.

Zipperer  is  not  ent i t led to  be excused f rom i ts  terms under

the  fac ts  o f  t h i s  case  as  a  ma t te r  o f  l aw .  Because  o f  t ha t

fact ,  her  f raud in  the inducement  c la im must  fa i l .
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2.  Texas Decept ive Trade Pract ices-Consurner  Protect ion Act
Cla im.

The  p la in t i f f ' s  second  cause  o f  ac t i on  i s  based  on

al legat ions that  Suppor t ,k ids v io la ted a number of  prov is ions in

the Texas Decept ive Trade Pract ices-Consumer Protect ion Act

( *DTPA ' ) .  L i ke  mos t  s ta tes ,  Texas  has  enac ted  l eg i s la t i on  to

protect  consumers f rom unfa i r  t rade pract ices.  The Texas 1aw is

con ta ined  i n  T i t l e  2 ,  Chap te r  L7  o f  i t s  Bus iness  and  Commerce

C o d e .  I n  S 1 7 . 4 4 ,  t h e  1 a w  p r o v i d e s  t h a t :

"  (a)  th is  subchapter  shaI l  be 1 iberaI1y construed and
appl ied to  promote i ts  under ly ing purposes,  which are
to  p ro tec t  consumers  aga ins t  f a l se ,  m is lead ing ,  and
decep t i ve  bus iness  p rac t i ces ,  unconsc ionab le  ac t i ons ,
and breaches of  warranty  and to  prov ide ef f ic ient  and
economical  procedures to  secure such protect ion.  "

Sec t i on  t7  .46  (a )  dec la res  as  un law fu l  " f a1se ,  m is lead ing  ,  o r

decept ive acts  or  pract ices in  the conduct  o f  any t rade or

c o m m e r c e . "  S e c t i o n  l - 7 . 4 6 ( b )  d e f i n e s  t h e  f o l l o w i n g  p r a c t i c e s ,

among  o the rs ,  ds  fa l se ,  m is lead ing ,  o r  decep t i ve :

(5 )  rep resen t i ng  tha t
cha rac te r i s t  i cs  ,
do not have

(7 )  rep resen t i ng  tha t
par t icu lar  s tandard,
they are of  another ;

.  serv ices have
bene f i t s ,  wh ich  they

.  se rv i ces  a re  o f  a
q u a l i t y ,  o r  g r a d e ,  .  . t  i f

(9)  adver t is ing goods or  serv ices wi th  in tent  not  to
se l1  them as  adve r t i sed ;

(12)  represent ing that  an
involves r ights ,  remedies
does not have or involve,

agreement  confers or
or  ob l igat ions which i t
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Zipperer  argues that  Suppor t ,k ids '  adver t is ing pract ices

cons t i t , u te  fa I se ,  m is lead ing ,  oy  decep t i ve  ac ts  o r  p rac t i ces

under  each  o f  t he  subsec t i ons  o f  S t -7 .46 (b )  quo ted  above .

For  the reasons st ,a ted in  the preceding sect ion,  the cour t

l ikewise concludes here that  the adver t , is ing references to

"r isk- f ree"  and Suppor tk ids '  representat ions that  i t  on ly

col lects  a fee on payments i t  receives are not  prohib i ted under

the DTPA. The adver t is ing mater ia ls  adequate ly  def ine what

" r i sk - f ree "  means  and  tha t  desc r ip t i on  i s  no t  f a l se  o r

m is lead ing .  L i kew ise ,  i t ' s  t r ue  tha t  Suppor t k ids  on l y  co l l ec t s

a fee on payments i t  receives.  Whi le  the c l ient  hersel f  or

other  governmenta l  agencies may prov ide ass is tance in  the

receipt  o f  payments which Suppor tk ids co11ects,  i t  is  reasonable

to assume that  the typ ica l  Suppor tk ids '  c l ient  would need

Suppor tk ids '  he lp to  co l lect  fur ther  payments because otherwise

there would be no need to reta in  Suppor tk ids '  serv ices.

The cour t  does conclude,  again for  many of  the reasons

s ta ted  i n  t he  f i r s t  sec t i on  o f  t h i s  dec i s ion ,  t ha t  Suppor t k ids '

rep resen ta t i ons  i t  w i l l  on l y  co l l ec t  a  fee  on  pas t -due  ch i l d

suppor t  are fa lse and v io la te each of  the consumer act

p rov i s ions  c iLed  by  the  p la in t i f f . Suppor tk ids fa lse ly

represents that  i ts  serv ices have benef i ts  which they do not

have because i ts  adver t is ing represents only  that  Suppor tk ids

wi l l  co l lect  a  fee on past -due ch i ld  suppor t  co l lected when in
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fact  i ts  Agreement  prov ides that  i t  w i l l  co l lect  a  fee on

cu r ren t  ch i l d  suppor t  as  we11 .  Thus ,  i t  l i kew ise  rep resen ts

that  i ts  serv ices are of  a  par t icu lar  s tandard when in  fact  thev

a re  o f  ano the r .  f t  adve r t i ses  i t s  se rv i ces  w i th  the  i n ten t  no t

to  se l l  t hem as  adve r t i sed .  f t  adve r t i ses  tha t  i t  w i l l  co l l ec t

a  fee  on l y  on  pas t -due  ch i l d  suppor t  co l l ec ted  when  in  fac t  i t s

agreement  a l lows i t  to  co l lect  a  fee on current  ch i ld  suppor t

c o l l e c t e d . ' F ina11y ,  i t s  adve r t i s i ng  rep resen ts  tha t  an

agreement  wi l l  confer  cer t ,a in  remedies and obl igat ions which i t

does not  have.  I t  represents that  i ts  Agreement  for  Serv ices

wi l l  invo lve an obl igat ion on the par t  o f  the c l ient  to  pay a

fee  on  pas t -due  ch i l d  suppor t  co l l ec ted  when  in  fac t  t he  fee  i s

assessed  on  a l l  ch i l d  suppor t  co l l ec ted .  The  i n te r re la t i onsh ip

between Suppor tk ids '  adver t is ing and the language in  i ts

Agreement  for  Serv ices is  the c lass ic  "bai t  and swi tch"  scheme

which Suppor tk ids acknowledges the DTPA was designed to

prohib i t .  The product  i t  o f fers  in  i ts  Agreement  for  Serv ices

i s  no t  t he  p roduc t  i t  desc r ibes  i n  i t s  adve r t i s i ng  ma te r ia l s .

The fact  that  Suppor tk ids '  adver t is ing v io la tes the DTPA

a lone  does  no t  au tomat i ca l l y  en t i t l e  Z ippe re r  t o  re l i e f .  The

re levan t  po r t i on  o f  S17 .50  o f  t he  DTPA reads  as  fo l l ows :

1  IE ' s  t r ue  tha t  t he  Ag reemen t  f o r  Se rv i ces  does  no t  i nc rease  the  to ta l
amount  on which Supportk ids col lects a fee;  that  amount  is  l imi ted to the
tota l  arrearage ats the ts ime Supportk ids col lects the f i rs t  payment .  However,
as  ev idenced  by  Ms .  Z ippe re r ' s  case ,  Suppo r t k i ds  wou ld  co l l ec t  t he  bu l k  o f
i ts  fee on what .  wisconsin t reaLs as current  supporE before the Eota l
arrearage was ever  recovered.
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" S 1 7 . 5 0 .  R e 1 i e f  f o r  C o n s u m e r s

(a)  A consumer may mainta in an act ion where any of
the fo l lowing const i tu te a producing cause of
economic damages or damages for mental anguish:

(1)  the use or  employment  by any person of  a  fa Ise,
m is lead ing ,  o r  decep t i ve  ac t  o r  p rac t i ce  tha t  i s :

(A)  speci f ica l ly  enumerated in  a subdiv is ion of
Subsec t i on  (b )  o f  Sec t i on  17 .46  o f  t h i s
subchapter ;  and

(B)  re l ied on by a consumer to  the consumer 's
detr iment ;

( 3 ) any
any

unconscionable act ion or  course of  act ion bv
pe rson ;  o r

In  order  for  Z ipperer  to  recover ,  the of fens ive adver t is ing

of  Suppor tk ids must ,  "const i tu t ,e  a producing cause"  of  Z ipperer 's

damages  and  mus t  be  " re l i ed  on  by  (Z ippe re r )  t o  (Z ippe re r ' s )

det r iment . "  Suppor tk ids '  misrepresentat ion of  the payments on

which i t  co l lects  a fee may "const i tu te a producing cause"  even

i f  not  the only  producing cause of  Z ipperer 's  losses.  However ,

as the cour t  has a l ready ru led above,  the facts  in  th is  case do

not  demonstrate that  she re l ied on those misrepresentat ions to

her  det r iment .  Before Z ipperer  entered in to her  contractual

agreement with Supportkids, she was made aware that '  Supportkids

intended to t reat ,  a l l  amounts i t  co l lected as past -due ch i ld

suppor t ,  even i f  the Wisconsin cour ts  t reated the bulk  of  the

payments as current  ch i ld  suppor t . .  The record in  th is  case
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demonstrates that  the Suppor tk ids '  Agreement  for  Serv ices is

shor t  and re la t ive lv  s t ra iqht forward. Z ipperer  read the

agreement  before she s igned i t  and test i f ied she understood i ts

terms.  The facts  in  th is  case demonstrate that  she could not

have re l ied on the misrepresentat ions to  her  det r iment  because

she was aware before she entered in to her  contractual

re la t ionship wi th  Suppor tk ids how the fee would be taken f rom

payments Suppor t ,k ids co l lected.

Wh i le  SL7 .44  p rov ides  tha t  t he  DTPA i s  t o  be  "1 ibe ra11y

construed and appl ied to  promote i ts  under ly ing purposes,"  the

court cannot ignore the rel iance requirement the Texas

legis la ture has establ ished as a prerequis i te  to  recovery.

In te res t i ng l y ,  t he  re l i ance  requ i remen t  i n  S17 .50  (a )  (1 )  (B )  was

not always part of the DTPA, but was added by an amendment to

Ehe  s ta tu te  aE  some po in t  a f te r  1995 .  See ,  A l fo rd  Chev ro le t -Geo

v .  Murphy ,  2002  Tex .  App .  Lex i s  7640 .  Thus ,  t he  Texas

legis la ture went  out  o f  i ts  way to  speci f ica l ly  impose a

rel iance requirement on any consumer recovery under the DTPA.

The cour t  is  not  ent i re ly  unsympathet ic  to  Ms.  Z ipperer 's

pos i t i on  i n  t h i s  case .  The  cou r t  i s  sa t i s f i ed  she  was  the

v ic t im of  "ba i t  and swi tch"  adver t is ing,  but  she is  le fL wi th  no

individual remedy because she knew of the "switch" before she

signed on wi th  the defendant .  However ,  even constru ing the DTPA

l iberaI ly  in  favor  of  the consumer,  the re l iance requi rement  has
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t o  be  g i ven  mean ing .  I t  i s  t h i s  cou r t ' s  conc lus ion  tha t  Texas

state author i t ies could take act , ion against  Suppor tk ids for  i ts

v io la t ion of  the DTPA, but  the law does not  g ive Z ipperer  an

individual remedy because she knew what she was gett ing into

before she s igned the Agreement  for  Serv ices.

Z ipperer 's  f ina l  argument  is  that  Suppor tk ids v io la ted the

DTPA by engaging in  an "unconscionable act ion or  course of

ac t i on . "  Th i s  a l l ega t i on  i s  s ign i f i can t  because  i f  Suppor t k ids '

adver t is ing is  determined to be an "unconscionable course of

act ion,  "  re l iance on Z ipperer 's  par t  would not  be a prerequis i te

to  he r  recove ry .  The  re l i ance  requ i remen t  i n  S l -7 .50  (a )  re la tes

o n l y  t o  v i o l a t i o n s  o f  e n u m e r a t e d  p r o v i s i o n s  i n  S 1 7 . 4 5 ( b ) .

The term "unconscionable act ion or  course of  act ion"  is

d e f i n e d  i n  S L 7 . 4 5 ( 5 )  t o  m e a n  " a n  a c t  o r  p r a c t i c e  w h i c h ,  t o  a

consumer 's  det r iment ,  takes advantage of  the lack of  knowledge,

abi l i ty ,  exper ience or  capaci ty  of  the consumer to  a gross ly

unfa i r  degree."  As the Texas Supreme Cour t  noted in  Bradford v .

V e n t o ,  4 8  S . W .  3 d  7 4 9  ( 2 0 0 1 )  ,

"Unconscionabi l i ty  under  lhe DTPA is  an objecLive
s tandard  fo r  wh ich  sc ien te r  i s  i r re levan t .  I ns .  Co .  o f
N .  A m .  v .  M o r r i s ,  9 8 1  S . W . 2 d  5 5 7 ,  6 7 7  ( T e x .  1 9 9 8 ) .  T o
prove an unconscionable act ion or  course of  act ion,  a
plainti f f  must show that the defendant, t ,ook advantage
of  h is  lack of  knowledge and " ' that  the resul t ing
unfa i rness was g lar ing ly  not iceable,  f lagrant ,
comp le te  and  unmi t i ga ted . ' "  I d .  (quo t i ng  Chas ta in  v .
K o o n c e ,  7 0 0  S . W . 2 d  5 7 9 ,  5 8 3  ( T e x .  1 , 9 8 5 ) ) .
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Whi le the cour t  has determined that  Suppor tk ids '

adver t , is ing was in tent ional ly  fa lse and mis leading,  the cour t

f inds as a mat ter  o f  1aw that  the conduct  is  not  unconscionable.

The unfa i rness was not  "g lar ing ly  not iceable,  f lagrant ,  complet ,e

and unmi t igated."  The Agreement ,  for  Serv ices which Suppor t ,k ids

prov ided not i f ied Z ipperer  of  how Suppor tk ids '  fee would be

col lected before she entered in to any agreement  wi th

Suppor tk ids. The sentence descr ib ing how "past -due suppor t

owed" would be determined was st ra ight forward,  even i f  Z ipperer

d id not  be l ieve i t  was fa i r  as appl ied to  her .  She was g iven a

chance to read i t  and decided not  to  accept  Suppor tk ids '

serv ices before she was under  any type of  ob l igat ion.

F i -na l1y,  the cour t  notes that  i t  is  Suppor tk ids '  fa lse

adve r t i s i ng ,  no t  i t s  me thod  o f  co l l ec t i ng  i t s  f ee  i n  i t se l f

which is  o f fens ive.  A not  untyp ica l  scenar io  might  involve a

noncustodia l  parent  subject  to  an order  requi r ing payment ,  o f

ch i ld  suppor t  consis t ing of  $100 per  week current  suppor t  and

$10 per  week on arrears.  I f  th is  parent  had been paying noth ing

and Suppor tk ids went  to  great  lengths to  locate h im and get

palrments resumed, there would be nothing inherently unreasonable

about  a l lowing Suppor tk ids to  co l - lect  i ts  fee on $11-O per  week

a s  o p p o s e d  t o  $ 1 0  p e r  w e e k .  I n  f a c t ,  i t ' s  d i f f i c u l t  t o  i m a g i n e

how Suppor tk ids could af ford to  prov ide a meaningfu l  serv ice i f

i t  on l y  co l l ec ted  $3 .40  pe r  week  i n  th i s  examp le .  The  me thod  o f
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payment provided for in the Agreement for Services would be

per fec t l y  de fens ib le  bu t  f o r  t he  fac t  i t ' s  no t  cons i s ten t  w i th

the adver t is ing Suppor tk ids uses to  at t ract  c l ients .  For  the

foregoing reasons,  suppor tk ids '  behavior  in  th is  case does not

r i se ,  o r  as  the  case  may  b€ ,  descend  to  the  l eve l  o f

unconsc ionab i l i t v .

In  conclus ion,  whi le  Suppor tk ids '  adver t is ing is  in

v io la t ion of  a  number of  prov is ions in  the DTPA, Z ipperer  cannot

recover  damages against  Suppor tk ids because the record

demonstrates she d id not  re ly  on the unlawfu l  adver t isements to

he r  de t r imen t . In  addi t ion,  Suppor tk ids '  adver t , is ing was

i l1egal ,  but  not  unconscionable.

3 .  C lass  Ac t i on  I ssue .

In  her  compla int  the p la in t i f f  asks that  th is  mat ter  be

c e r t i f i e d  a s  a  c l a s s  a c t i o n  u n d e r  W i s .  S t a t s .  S 8 0 3 . 0 8 .

SupporLk ids opposes t ,he request .  Because the cour t  is  grant ing

summary judgment to Supportkids, the court does not reach the

c lass  ac t i on  i ssue  i n  th i s  case .  The  cou r t  wou ld  no te ,  however ,

that  the re l iance requi rement  which defeated the c la ims of  the

p la in t i f f  i n  t h i s  case  wou ld  no t  necessa r i l y  app ly  to  a l l  o the r

c l ients  of  Suppor t ,k ids.  Of  necessi ty  the issue would have to  be

dec ided  on  a  case -by -case  bas i s  because ,  &s  no ted  i n  R i t ch ie ,

there may be c i rcumstances in  which a par t ,y  to  a wr i t , ten
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contract  can be excused f rom i ts  terms based on f raudulent

representat ions made by t .he other  par ty  leading up to  the

con t rac t .  The  i nd i v idua l i zed  na tu re  o f  t he  re l i ance  i ssue ,

among other  concerns,  would mi l i ta te against  th is  act ion

proceeding as a c lass act ion had the cour t  not  ru led against  the

p l a i n t i f f .

ORDER

Based

defendants

d i s m i s s e d .

the foregoing

summary judgment.

on

for

dec is ion ,  t he  mo t ion  o f  t he

is  qranted and th is  case is

Dated this l fu day of February ,  2004.

BY THE COURT:

P a t r i c k  L .  W i l 1 i s ,
c i rcu i t  Judge
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