No. 132. An act relating to mediation in foreclosur e proceedings.

(H.590)
It is hereby enacted by the General Assembly of the State of Vermont:

Sec. 1. Rule 80.1 of the Vermont Rules of Civil Procedure is amended to read:
RULE 80.1. FORECLOSURE OF MORTGAGES AND JUDGMENT LIENS
-

(b) Complaint; Process.

(1) Complaint. The complaint in an action for foreclosure shall set forth
the name of the mortgagor and mortgagee, the date of the mortgage deed, the
description of the premises, the debt or claim secured by the mortgage, any
attorney’ s fees claimed under an agreement in the mortgage or other
instrument evidencing indebtedness, any assignment of the mortgage, the
condition contained in the mortgage deed alleged to have been breached, the
names of all partiesin interest and, as to each party in interest, the date of
record of the instrument upon which the interest is based, shall pray that
defendants’ equity of redemption in the premises be foreclosed and explain
that the defendant or defendants must enter their appearance in order to receive
notice of the foreclosure judgment which will set forth the amount of money
they must deposit to redeem the premises and the period of time allowed them

to deposit this amount. The plaintiff shall attach to the complaint copies of the

original note and mortgage deed and proof of ownership thereof, including

copies of all original endorsements and assignments of the note and mortgage
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deed. The plaintiff shall plead in its complaint that the originals arein the

possession and control of the plaintiff or that the plaintiff is otherwise entitled

to enforce the mortgage note pursuant to the Uniform Commercial Code. All

partiesin interest shall be joined as parties defendant. Failureto join any party
in interest shall not invalidate the action nor any subsequent proceedings as to
those joined. A claim for foreclosure in an action under this paragraph may
not be joined with a claim for a deficiency except when adefendant in the
answer has requested foreclosure pursuant to a power of sale in the mortgage.
Sec. 2. 12 V.SA. 8 4523(b) is amended to read:

(b) The plaintiff shall file acopy of the complaint, without supporting

attachments, in the town clerk’ s office in each town where the mortgaged

property islocated. The clerk of the town shall minute on the margin of the
record of the mortgage that a copy of foreclosure proceedings on the mortgage
isfiled. Thefiling shall be sufficient notice of the pendency of the action to all
persons who acquire any interest or lien on the mortgaged premises between
the dates of filing the copy of foreclosure and the recording of the final
judgment in the proceedings. Without further notice or service, those persons
shall be bound by the judgment entered in the cause and be foreclosed from all
rights or equity in the premises as completely as though they had been parties

in the original action.
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Sec. 3. 12 V.SA. § 4531ais amended to read:
§4531a. FORECLOSURE; POWER OF SALE

(&) When apower of saleis contained in a mortgage and the plaintiff in the
foreclosure complaint, or the defendant in his or her answer requests asale, the
court may upon entry of judgment of foreclosure order that if the property is
not redeemed within the time period allowed by the court, the property be sold
pursuant to such power and the court may further determine the time and
manner of the sale. If asaleisordered with respect to any property other than
farmland or a dwelling house of twe four units or less when currently occupied
by the owner as his or her principa residence, the redemption period shall be
eliminated or reduced by the court to no more than 30 days. If the property is
not redeemed, the plaintiff shall thereupon execute the power of sale and do all
things required by it or by the court. No sale of a dwelling house of twe four
units or less when currently occupied by the owner as his or her principal
residence may take place within seven months of service of the foreclosure
complaint, unless the court finds that the occupant is making waste of the
property or the parties mutually agree after suit to a shorter period.

(b) When apower of saleiscontained in a mortgage relating to any
property except for a dwelling house of twe four units or less that is occupied
by the owner as aprincipa residence, or farmland, instead of a suit and decree

of foreclosure, the mortgagee or assignee may, upon breach of mortgage
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condition, exercise the power of sale without first commencing a foreclosure
action or obtaining a foreclosure decree, and may give notices and do all such
acts as are authorized or required by the power, including the giving of a
foreclosure deed upon the completion of the foreclosure sale; but no sale under
and by virtue of apower of sale shall be valid and effectual to foreclose the
mortgage unless the conditions of sections 4532 and 4533a of thistitle are
complied with.

Sec. 4. 12 V.S.A. chapter 163, subchapter 9 is added to read:

Subchapter 9. Mediation in Foreclosure Actions

§4701. MEDIATION PROGRAM ESTABLISHED

(a) This subchapter establishes a program to assure the availability of

mediation and application of the federal Home Affordable Modification

Program (“HAMP") requirements in actions for forecl osure of a mortgage on

any dwelling house of four units or less that is occupied by the owner as a

principal residence.

(b) The reguirements of this subchapter shall apply only to foreclosure

actions involving loans that are subject to the federal HAMP quidelines.

(c) To bequdified to act as amediator under this subchapter, an individua

shall be licensed to practice law in the state and shall be required to have taken
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aspecialized, continuing legal education training course on foreclosure

prevention or 1oss mitigation approved by the Vermont Bar Association.

§4702. OPPORTUNITY TO MEDIATE

(a) In an action for foreclosure of a mortgage on any dwelling house of four

units or less that is occupied by the owner as a principal residence, whenever

the mortgagor enters an appearance in the case or requests mediation prior to

four months after judgment is entered, the court shall refer the case to

mediation pursuant to this subchapter, except that the court may:

(1) for good cause, shorten the four-month period or thereafter decline

to order mediation; or

(2) declineto order mediation if the mortgagor requests mediation after

judgment has been entered and the court determines that the mortgagor is

attempting to delay the case, or the court may for good cause decline to order

mediation if the mortgagor requests mediation after judgment has been entered.

(b) Unless the mortgagee agrees otherwise, all mediation shall be

completed prior to the expiration of the redemption period. The redemption

period shall not be stayed on account of pending mediation.

(c) In an action for foreclosure of a mortgage on any dwelling house of four

units or less that is occupied by the owner as a principal residence, the

mortgagee shall serve upon the mortgagor two copies of the notice described in

subsection (d) of this section with the summons and complaint. The supreme
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court may by rule consolidate this notice with other foreclosure-related notices

as long as the consolidation is consistent with the content and format of the

notice under this subsection.

(d) The notice required by subsection (c) of this section shall:

(1) beon aform approved by the court administrator;

(2) advise the homeowner of the homeowner’ s rightsin foreclosure

proceedings under this subchapter;

(3) state the importance of participating in mediation even if the

homeowner is currently communicating with the mortgagee or servicer;

(4) provide contact information for legal services; and

(5) incorporate aform that can be used by the homeowner to request

mediation from the court.

(e) The court may, on motion of a party, find that the requirements of this

subchapter have been met and that the parties are not required to participatein

mediation under this subchapter if the mortgagee files a motion and establishes

to the satisfaction of the court that it has complied with the applicable

requirements of HAMP and supports its motion with sworn affidavits that:

(1) include the calculations and inputs required by HAMP and employed

by the mortgagee; and
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(2) demonstrate that the mortgagee or servicer met with the mortgagor

in person or viavideoconferencing or made reasonable efforts to meet with the

mortgagor in person.

§4703. MEDIATION

(a) During all mediations under this subchapter:

(1) the mortgagee shall use and consider available foreclosure

prevention tools, including reinstatement, loan modification, forbearance, and

short sale, and the cal cul ations, assumptions, and forms established by the

HAMP quidelines, including all HAMP-related “ net present value”

calculations in considering aloan modification conducted under this

subchapter;

(2) the mortgagee shall produce for the mortgagor and mediator

documentation of its consideration of the options available in this subdivision

and subdivision (1) of this subsection, including the data used in and the

outcome of any HAMP-related “net present value”’ calculation; and

(3) where the mortgagee claims that a pooling and servicing or other

similar agreement prohibits modification, the mortgagee shall produce a copy

of the agreement. All agreement documents shall be confidential and shall not

be included in the mediator’ s report.

(b) In al mediations under this subchapter, the mortgagor shall make a

good faith effort to provide to the mediator 20 days prior to the first mediation,
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or within atime determined by the mediator to be appropriate in order to alow

for verification of the information provided by the mortgagee, information on

his or her household income, and any other information required by HAMP

unless already provided.

(c) The parties to a mediation under this subchapter shall cooperate in good

faith under the direction of the mediator to produce the information required by

subsections (a) and (b) of this section in atimely manner so as to permit the

mediation process to function effectively.

(d)(1) Thefollowing persons shall participate in any mediation under this

subchapter:

(A) the mortgagee, or any other person, including the mortgagee' s

servicing agent, who meets the qualifications reguired by subdivision (2) of

this subsection;

(B) counsd for the mortgagee; and

(C) the mortgagor, and counsdl for the mortgagor, if represented.

(2) The mortgagee or mortgagee’ s servicing agent, if present, shall have:

(A) authority to agree to a proposed settlement, loan modification, or

dismissal of the foreclosure action;

(B) red time access during the mediation to the mortgagor’ s account

information and to the records relating to consideration of the options available
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in subdivisions (a)(1) and (2) of this section, including the data and factors

considered in evaluating each such foreclosure prevention tool; and

(C) the ability and authority to perform necessary HAMP-related “ net

present value” calculations and to consider other options availablein

subdivisions (a)(1) and (2) of this section during the mediation.

(e) The mediator may permit a party identified in subdivision (d)(1) of this

section to participate in mediation by tel ephone or videoconferencing.

(f) The mediator may include in the mediation process under this

subchapter any other person the mediator determines would assist in the

mediation.

(q) Unless the parties agree otherwise, all mediati ons under this subchapter

shall take place in the county in which the foreclosure action is brought

pursuant to subsection 4523(a) of thistitle.

§4704. MEDIATION REPORT

(a) Within seven days of the conclusion of any mediation under this

subchapter, the mediator shall report in writing the results of the process to the

court and both parties.

(b) The report required by subsection (a) of this section shall not disclose

the mediator’ s assessment of any aspect of the case or substantive matters

discussed during the mediation, except asis required to report the information

required by this section. The report shall contain all of the following items:
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(1) The date on which the mediation was held, including the starting and

finishing times.

(2) The names and addresses of all persons attending, showing their role

in the mediation and specifically identifying the representative of each party

who had decision-making authority.

(3) A summary of any substitute arrangement made regarding

attendance at the mediation.

(4) All HAMP-related “ net present value® calcul ations and other

foreclosure avoidance tool calculations performed prior to or during the

mediation and all information related to the requirements in subsection 4703(a)

of thistitle.

(5) The results of the mediation, stating whether full or partial

settlement was reached and appending any agreement of the parties.

(6)(A) A statement as to whether any person required under subsection

(d) of section 4703 of thistitle to participate in the mediation failed to:

(i) attend the mediation;

(i) make a good faith effort to mediate; or

(iii) supply documentation, information, or data as required by

subsections 4703(a)—(c) of thistitle.
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(B) If astatement is made under subdivision (6)(A) of this subsection

(b), it shall be accompanied by a brief description of the applicable reason for

the statement.

§4705. COMPLIANCE WITH OBLIGATIONS

(a) Upon receipt of amediator’s report required by subsection 4704(a) of

thistitle, the court shall determine whether the mortgagee or servicer has

complied with all of its obligations under subsection 4703(a) of thistitle, and,

at aminimum, with any modification obligations under HAMP. The court

may make such a determination without a hearing unless the court, in its

discretion, determines that a hearing is necessary.

(b) If the mediator’s report includes a statement under subdivision

4704(b)(6) of thistitle, or if the court makes a determination of honcompliance

with the obligations under subsection 4705(a) of thistitle, the court may

impose appropriate sanctions, including prohibiting the mortgagee from selling

or taking possession of the property that is the subject of the action with or

without opportunity to cure as the court deems appropriate.

(c) No mediator shall be required to testify in an action subject to this

subchapter.
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§4706. EFFECT OF MEDIATION PROGRAM ON FORECLOSURE

ACTIONS FILED PRIOR TO EFFECTIVE DATE

The court shall, on request of aparty prior to judgment or on request of a

party and showing of good cause after judgment, require mediation in any

foreclosure action on a mortgage on any dwelling house of four units or less

that is occupied by the owner as a principa residence that was commenced

prior to the effective date of this subchapter but only up to 30 days prior to the

end of the redemption period.

§4707. NO WAIVER OF RIGHTS; COSTS OF MEDIATION

(8) The parties' rightsin aforeclosure action are not waived by their

participation in mediation under this subchapter.

(b) The mortgagee shall pay the required costs for any mediation under this

subchapter except that the mortgagor shall be responsible for mortgagor’ s own

costs, including the cost of mortgagor’ s attorney, if any, and travel costs.

(c) If the foreclosure action results in a sale with a surplus, the mortgagee

may recover the full cost of mediation to the extent of the surplus. Otherwise,

the mortgagee may not shift to the mortgagor the costs of the mortgage€e' s or

the servicing agent’ s attorney’ s fees or travel costs related to mediation but

may shift up to one-half of the costs of the mediator.
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Sec. 5. 12 V.SA. § 4532ais amended to read:

§4532a. NOTICE TO COMMISSIONER OF BANKING, INSURANCE,
SECURITIES, AND HEALTH CARE ADMINISTRATION

(a) At the same time the mortgage holder files an action to foreclose owner

occupied, one-to-four-family residentia property, the mortgage holder shall

file anotice of foreclosure with the commissioner of the department of

banking, insurance, securities, and health care administration. The

commissioner may require that the notice of foreclosure be sent in an

electronic format. The notice of foreclosure shall include:

(1) the name and, current mailing address, and current telephone

number, if known, of the mortgagor;

(2) the address of the property being foreclosed;

(3) the name of the current mortgage holder, along with the address and
telephone number of the person or entity responsible for workout negotiations
concerning the mortgage;

(4) the name of the origina lender, if different;

(5) the name, address, and telephone number of the mortgage servicer, if
applicable; and

(6) any other information the commissioner may require.

(b) The court clerk shall not accept aforeclosure complaint for filing

without a certification by the plaintiff that the notice of foreclosure has been
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sent to the commissioner of banking, insurance, securities, and health care
administration in accordance with subsection (a) of this section.

(c) Acceptance of aforeclosure complaint by the court clerk that, dueto a
good faith error or omission by the plaintiff or the clerk, does not contain the
certification required in subsection (a) of this section, shall not invalidate the
foreclosure proceeding, provided that the plaintiff files the required notice with
the commissioner within 10 days of obtaining knowledge of the error or
omission.

(d) The commissioner may disclose the information from the notice of

foreclosure to the office of the attorney general.

Sec. 6. 27 V.SA. § 305 is amended to read:

§ 305. CONVEYANCES EFFECTED THROUGH POWER OF ATTORNEY
(@) A deed or other conveyance of lands or of an estate or interest therein,

made by virtue of a power of attorney, shall not be of any effect or admissible

in evidence, unless such power of attorney is signed, witnessed by one or more

witnesses, acknowledged and recorded in the office where such deed is

required to be recorded.

(b) Nothingin subsection (a) of this section shall limit the enforceability of

apower of attorney which is executed in another state or jurisdiction in

compliance with the law of that state or jurisdiction. This subsection shall
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apply retroactively, except that it shall not affect a suit begun or pending as of

July 1, 2010.
Sec. 7. 27 V.S.A. § 348 is amended to read:

§348. INSTRUMENTS CONCERNING REAL PROPERTY VALIDATED
(8 When aninstrument of writing shall have been on record in the office of

the clerk in the proper town for a period of 15 years, and thereis a defect in the

instrument because it omitted to state any consideration therefor or was not

sealed, witnessed, acknowledged, validly acknowledged, or because alicense

to sell was not issued or is defective, the instrument shall, from and after the
expiration of 15 years from the filing thereof for record, be valid. Nothing
herein shall be construed to affect any rights acquired by grantees, assignees or
encumbrancers under the instruments described in the preceding sentence, nor
shall this section apply to conveyances or other instruments of writing, the
validity of which isbrought in question in any suit now pending in any courts

of the state.

Sec. 8. 12 V.SA. 8§ 506 is amended to read:
§506. JUDGMENTS
Actions on judgments and actions for the renewal or reviva of judgments

shall be brought by filing a new and independent action on the judgment within

eight years after the rendition of the judgment, and not after.
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Sec. 9. 12V.S.A. § 2903 is amended to read:
8§2903. DURATION AND EFFECTIVENESS

(@ A judgment lien shall be effective for eight years from the issuance of a

final judgment on which it is based except that a-petitionforforeclosurefiled

an action to foreclose the judgment lien during the eight-year period shall

extend the period until the termination of the foreclosure suit if a copy of the

complaint is filed in the land records on or before eight years from the issuance

of the final judgment.

(b) A judgment which is renewed or revived pursuant to section 506 of this

title shall constitute alien on real property for eight years from the issuance of

the renewed or revived judgment if recorded in accordance with this chapter

and shall relate back to the date on which the original lien was first recorded.

(c) Interest on ajudgment lien shall accrue at the rate of 12 percent per
annum.

{e)(d) If ajudgment lienis not satisfied within 30 days of recording, it may
be foreclosed and redeemed as provided in thistitleand V.R.C.P. 80.1. Unless
the court finds that as of the date of foreclosure the amount of the outstanding
debt exceeds the value of the real property being foreclosed, section 4531 of

thistitle shall apply to foreclosure of ajudgment lien.
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Sec. 10. 19 V.SA. 8 1111 isamended to read:
§1111. PERMITTED USE OF THE RIGHT-OF-WAY
* %

(h) Restraining prohibited acts. Whenever the secretary believes that any
person isin violation of the provisions of this chapter he or she may also bring
an action in the name of the agency in a court of competent jurisdiction against
the person to collect civil pendlties as provided for in subsection (j) of this
section and to restrain by temporary or permanent injunction the continuation
or repetition of the violation. The selectmen have the same authority for town
highways. The court may issue temporary or permanent injunctions without
bond, and any other relief as may be necessary and appropriate for abatement

of any violation. An action, injunction, or other enforcement proceeding by a

municipality relating to the failure to obtain or comply with the terms and

conditions of any permit issued by a municipality pursuant to this section shall

be instituted within 15 years from the date the alleged violation first occurred

and not thereafter. The burden of proving the date on which the alleged

violation first occurred shall be on the person against whom the enforcement

action isinstituted.

* * %
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Sec. 11. 14A V.SA. § 102 is amended to read:
§102. SCOPE

(&) Thistitle appliesto express trusts, charitable or noncharitable, and trusts
created pursuant to a statute, judgment, or decree that requires the trust to be

administered in the manner of an expresstrust. Fhts Except as provided in

subsection (b) of this section, this title shall not apply to trusts described in the
following provisions of Vermont Statutes Annotated: chapter 16 of Title 3,
chapter 151 of Title 6, chapters 103, 204, and 222 of Title 8, chapters 11A, 12,
and 59 of Title 10, chapter 7 of Title 11A, chapter 11 of Title 15, chapters 55,
90, and 131 of Title 16, chapters 121, 177, and 225 of Title 18, chapter 9 of
Title 21, chapters 65, 119, 125, and 133 of Title 24, ehapters5-and chapter 7 of
Title 27, chapter 11 of Title 28, chapter 16 of Title 29, and chapters 84 and 91
of Title 30.

(b) Section 1013 of thistitle (certification of trust) shall apply to all trusts

described in subsection (&) of this section.

Sec. 12. EFFECTIVE DATE

(2) Secs. 1-5 and 13 of this act shall take effect on July 1, 2010.

(b) This section and Secs. 6-11 of this act shall take effect upon passage.
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Sec. 13. SUNSET

Secs. 1, 2, 3, 4, and 5 of this act shall be repeaed on the same day asthe

expiration date of the federa Home Affordability Modification Program

(“‘HAMP").

Approved: May 29, 2010
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