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Local Foreclosure Moratoriums:  The 
Philadelphia Story 
 This article was written by Irv Ackelsberg formerly a long-time con-
sumer specialist attorney at Community Legal Services in Philadelphia 
and currently with Langer Grogan & Diver, P.C. 
 One approach for consumer and housing advocates con-
fronting the foreclosure crisis is to seek help from the local 
court system.  In Philadelphia, community organizers and le-
gal services attorneys have a history of  obtaining sheriff  sale 
moratoriums during foreclosure crises.  They have recently 
succeeded again in halting the foreclosure machinery to pro-
vide temporary relief  to homeowners facing foreclosure.  
 Two earlier mass stays were achieved by special court peti-
tions, filed jointly by community groups and the Philadelphia 
sheriff—the official in charge of  execution sales.  This time, 
the president judge of  the local state court issued a sua sponte 
order staying owner-occupied sales for several months.  He 
also announced an administrative regulation institutionalizing 
a mandatory, court-supervised conciliation process. 
 This article describes the new Philadelphia program, ear-
lier court interventions into the sheriff  sale machinery, and 
court authority for taking such action.  The article also pro-
vides advice on how replicate these initiatives elsewhere. 

Philadelphia’s Residential Mortgage Foreclosure Diversion 
Pilot Program  
 Pennsylvania is a judicial foreclosure state. Foreclosure 
sales are executions of  foreclosure judgments issued by the 
“common pleas” court, a county’s trial court of  general juris-
diction.  County sheriffs, elected officials independent of  the 
courts, conduct  the sales.  The sheriffs have substantial statu-
tory discretion in scheduling and conducting execution sales.   
 In Philadelphia, a monthly sheriff  sale disposes of  hun-
dreds of  properties subject to judgments in foreclosure.1  In 
March 2008, the Philadelphia sheriff  announced that the 
April sale was canceled, in response to the city’s growing 
foreclosure crisis.  In April, president judge of  the common 
pleas court issued a sua sponte order staying the May 2008 
sheriff  sale and announced a Residential Mortgage Foreclo-

                 
1 Extensive state law notice requirements and the enormous volume of  cases 
results in  a sheriff  sale being scheduled approximately three months in ad-
vance, at the time a judgment in foreclosure is entered by the court. 

sure Diversion Pilot Program, as a “joint general court regu-
lation,” the equivalent of  a temporary local rule.2 
 The program’s central component is a court-supervised, 
mandatory “conciliation conference” between the home-
owner and the foreclosure plaintiff  that must be offered to 
the homeowner prior to the sale of  any owner-occupied 
property.  The plaintiff  mails a prescribed pre-sale notice to 
the homeowner, explaining that the homeowner has a right 
to a further postponement of  the sheriff  sale to “participate 
in a conference that may enable you to save your home.”3   
 The program takes advantage of  local resources, including 
the network of  local housing counseling agencies, a city-
funded foreclosure telephone hotline,4 and standardized 
work-out forms developed nationally by the HOPE NOW 
Alliance.  The notice to homeowners also includes a copy of  
a HOPE NOW work-out form.  Homeowners can get help 
from a counselor to complete the form and are invited to call 
the hotline in order to connect with a counselor.  
 The initial May order was followed by several similar, 
monthly orders that continued the postponement of  previ-
ously stopped sales (where the homeowner had responded 
with a request for a conciliation conference) and postponed 
sales listed for the first time.  Starting in September 2008, the 
regulation incorporates the conciliation-conference require-
ment into the procedures for newly filed foreclosure cases.  A 
revised July 14 administrative order5 requires plaintiffs at fil-
ing to identify owner-occupied foreclosure cases.  In those 
cases, the clerk’s office automatically issues a Case Manage-
ment Order setting a date for a conciliation conference, 
which must be served on the homeowner with the complaint.  
No default judgment can be entered if  a homeowner follows 
the instructions and triggers the conciliation process. 
 Hundreds of  conciliation conferences have been con-
ducted, although most of  the early ones were continued to 
allow the homeowners additional time to connect with coun-
selors and to allow the parties to gather relevant evidence.  
Volunteer “pro temp” judges were appointed to preside at 
the conferences, and numerous additional volunteer attor-
neys were recruited by the local bar association to provide 
additional advocacy assistance at the conciliation conferences.   
 The regulation lists issues that must be addressed at a con-
ciliation conference, including the homeowner-defendant’s 
“qualifications for any of  the available work-out programs, 
upon review and application of  guidelines established pursu-

                 
2 Joint General Court Regulation No. 2008-01, and the accompanying orders 
and forms are available on-line at www.consumerlaw.org/unreported.    
3Joint General Court Regulation No. 2008-01, Exhibit B (required notice 
that must be furnished to mortgagor by the foreclosing mortgagee). 
4The City contracts with legal services to staff  the Save Your Home Philly 
Hotline.  They do limited telephone triage and fact assessment and refer ap-
propriate cases to City-funded housing counselors or to legal services.   
5A copy of  this Order is available at  www.consumerlaw.org/unreported. 
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ant to this General Regulation.”  This was inserted in re-
sponse to advocates’ push for court-imposed affordability 
guidelines, but, to date, no such guideline has been adopted.   
 While early drafts of  the order implementing the regula-
tion included a provision expressly providing for court re-
view where the parties are unable to reach a conciliation 
agreement, the final order deleted this provision.  Instead, a 
sale can proceed absent an agreement.  However, with the 
homeowner already connected to a counselor or lawyer, with 
the possibility of  an individual petition to stay still available 
and with the court’s action having created an expectation of  
lender reasonableness, the new system has already undoubt-
edly saved homes that otherwise would have been lost. 

Authority of Courts to Temporarily Stop Sheriff Sales  
Constitutionality of Foreclosure Moratoriums 
 During the Depression, state legislatures adopted a variety 
of  measures to counter widespread foreclosure sales, particu-
larly in rural, agricultural communities.  Banks challenged 
those measures as unconstitutional abridgements of  contrac-
tual rights, violating the Constitution’s Contracts Clause.6 The 
1934 Supreme Court issued a closely-divided opinion in Home 
Bldg. & Loan Ass’n v. Blaisdell7 upholding the constitutionality 
of  Minnesota’s foreclosure-relief  statute that temporarily ex-
tended by two years a mortgagor’s redemption right to reac-
quire title to a home lost through nonjudicial foreclosure.8   
 The Court distinguished unconstitutional impairments of  
substantive contractual rights with “remedial processes” that 
are within the states’ inherent regulatory power.9  It also stated:  

[T]he state also continues to possess authority to safe-
guard the vital interests of  its people. It does not matter 
that legislation appropriate to that end “has the result 
of  modifying or abrogating contracts already in effect.” 
Not only are existing laws read into contracts in order 
to fix obligations as between the parties, but the reser-
vation of  essential attributes of  sovereign power is also 
read into contracts as a postulate of  the legal order. 
The policy of  protecting contracts against impairment 
presupposes the maintenance of  a government by vir-
tue of  which contractual relations are worth while, a 
government which retains adequate authority to secure 
the peace and good order of  society.10 

 Finding the state had obvious power to impose “a tempo-
rary restraint of  enforcement” of  the contractual right to 
foreclose “in the presence of  disasters due to physical causes 
such as fire, flood, or earthquake,” the Court concluded that 
emergency powers also applied “when the urgent public need 
demanding such relief  is produced by other and economic 
causes.”11 

                 
6 Article I, Section 10. 
7 290 U.S. 398 (1934). 
8 A year later, the Court shifted the other way  when it  invalidated a tempo-
rary bankruptcy cram-down provision that Congress had adopted to protect 
family farms. Louisiana Joint Stock Land Bank v. Radford, 295 U.S. 555 
(1935).  The Court refused to apply Blaisdell to what it considered to be a sub-
stantive, rather than remedial, limit to the mortgagee’s contractual interest.   
9 While the “obligations of  a contract are impaired by a law which renders 
them invalid, or releases or extinguishes them,” 290 U.S. at 431, the limita-
tions on state power imbedded in the Contracts Clause are “qualified by the 
measure of  control which the state retains over remedial processes.” Id. at 
434. 
10 Id. at 434–35 (citation omitted). 
11 Id. at 439–40. 

Authority of Courts to Supervise the Foreclosure Machinery 
and Respond to Equitable Circumstances 
 Blaisdell provided constitutional underpinning to the De-
pression Era’s widespread moratorium movement, and estab-
lishes for today the constitutionality of  limited, statewide 
stays of  foreclosure sales that are accompanied by time-
limited procedural restraints designed to offer homeowners 
an opportunity to save their homes.  In judicial foreclosure 
states, like Pennsylvania, where foreclosure is itself  a court-
regulated “remedial process,” the power to impose delays or 
conditions on the execution of  judgments in foreclosure is 
inherent in the process itself. 
 In Pennsylvania, statute delegates common pleas courts 
the authority to regulate the business of  the courts.  “Presi-
dent judges” are designated to be “the executive and adminis-
trative head of  the court, [to] supervise the judicial business 
of  the court, [and] promulgate all administrative rules and 
regulations.”12 Courts are also explicitly empowered by the 
rules of  civil procedure to stay foreclosure sales for “any le-
gal or equitable reason.”13   

Court Action’s Precedent:  The 1983 and 2004 Moratoriums  
 On two occasions prior to 2008, advocates successfully 
argued for invocation of  courts’ dual powers to stay individ-
ual sheriff  sales for “any equitable reason” and to administer 
the overall foreclosure machinery.  The results were widely 
applicable stays of  sheriff  sales to respond to the kind of  
“urgent public need” addressed in Blaisdell.   

Passage of HEMAP 
 The early 1980s was a period of  severe economic disrup-
tion and high unemployment in declining industrial cities like 
Pittsburgh and Philadelphia.  In both cities, strong organiza-
tions of  the unemployed with close links to the labor move-
ment—the Mon Valley Unemployed Committee and the 
Philadelphia Unemployment Project (PUP)—organized un-
employed homeowners facing foreclosures.  A statewide leg-
islative campaign sought a state foreclosure prevention pro-
gram and local efforts sought a moratorium of  foreclosure 
sales to give the legislative campaign time to work 
 The legislation proposed ultimately became the Home-
owners Emergency Mortgage Assistance Act of  1983 (HE-
MAP),14 Pennsylvania’s unique revolving loan program, ad-
ministered by the Pennsylvania Housing Finance Agency.  For 
delinquent, eligible homeowners, the agency pays creditors an 
amount that brings the loan current, securing that assistance 
with a second mortgage with  very affordable terms.15  A re-
markable testament to the power of  organizing—and of  the 
potential for attracting widespread, bi-partisan support for 
measures protecting homeownership—HEMAP was adopted 

                 
12 42 Pa. C.S.A. § 325(a). 
13 Rules 3121(b)(2), 3183(d)(3), Pa. Rules of  Civil Procedure. 
14 Act 91 of  1983, 35 Pa. Stat. Ann. § 1680.401c et seq. 
15 HEMAP eligibility requires a the delinquency  caused  by a temporary cri-
sis involving unemployment, illness, or other unanticipated event.  35 Pa. 
Stat. Ann. § 1680.404c.  A predatory loan would not be such an event.  Fore-
closing creditors must provide delinquent homeowners a standardized 30-
day notice, informing them of  their right to apply for HEMAP assistance 
and listing the contact information for housing counseling agencies that can 
initiate HEMAP applications. Notice is a jurisdictional prerequisite to filing a 
foreclosure action and submission of  an application to the state housing 
agency prevents the creditor from commencing a foreclosure action. § 
1680.402c. 
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into law during a Republican administration at the same time 
that welfare programs were under attack. 

1983 Moratorium   
 While the fight to pass HEMAP was pending, it was im-
portant that those facing foreclosure not lose their homes be-
fore help arrived, and Mon Valley and PUP sought a stay of  
foreclosure sales in Pittsburg and Philadelphia. In Pittsburgh, 
Allegheny County sheriff, with the prospect of  thousands of  
unemployed steel workers losing their homes, persuaded the 
local president judge to issue a general stay of  all owner-
occupied sales.16  Soon thereafter, the Philadelphia sheriff  
joined with PUP to petition the president judge of  the Phila-
delphia court of  common pleas. Represented by Community 
Legal Services (CLS), the cited legal basis for the petition was 
the Rules of  Civil Procedure, Blaisdell, and Pittsburgh’s stay. 
 Initially, the court stayed sales for a month, followed by 
another stay the next month.  Eventually, a temporary local 
court rule emerged that imposed a system of  conciliation 
conferences on the sheriff  sale process, conducted by the 
president judge’s law clerk.  The purpose was to develop a 
consensual temporary payment plan.  Citing its broad power 
under the rules to stay a sheriff  sale for “any equitable rea-
son,”17 the court declared its power to impose an equitable 
payment plan if  the parties were unable to reach agreement.  
Once declared, this power was rarely invoked.  With an ex-
pectation of  reasonableness being established, payment 
agreements were adopted on a large scale.  The moratorium 
and the temporary court rule that implemented it lasted for 
more than a year, ending shortly after HEMAP was enacted. 

2004 Moratorium 
 In 2004, PUP and CLS tried the moratorium route again.  
Serious underfunding of  HEMAP, an increasingly ineffective 
loss mitigation system for FHA borrowers, and the growing 
effect of  the subprime mortgage explosion produced huge 
increases in foreclosures.  Monthly sheriff  sale lists were three 
times longer than when emergency action was taken in 1983.   
 PUP asked the Philadelphia sheriff  to join it in an action 
similar to what his predecessor had done in 1983.  The sher-
iff  assembled stakeholders into a foreclosure “task force” 
that discussed the issue.  Eventually, the sheriff  postponed 
the March 2004 sale of  owner-occupied homes until April.  
The sheriff ’s office then mailed a letter to all homeowners on 
the March and April lists, inviting them to participate in a 
“Save Your Home Event” at the local convention center.  
Two weeks later, the event occurred, publicized widely in the 
press, coordinated by members of  the task force, including 
city-funded housing counselors, legal services paralegals and 
attorneys, and representatives from several lenders.   
 Approximately 170 of  the affected homeowners attended 
or contacted task force members; all were put in contact with 
housing counselors or legal services.  Importantly, the state 
housing finance agency announced its willingness to help ad-
dress the crisis, agreeing to retrain its staff  to increase  
HEMAP approvals and inviting HEMAP applications—and 
promising expedited action on those applications—for all 
homeowners listed for sale in Philadelphia in March or April, 
2004.  This was the case even if  they had been denied assis-

                 
16 The popularity of  this action led the judge to a successful election to the 
state supreme court years later. 
17 Rules 3121(b)(2), 3183(d)(3), Pa. Rules of  Civil Procedure. 

tance previously and even if  they had failed to apply during 
the ordinary program time deadline. 
 The combined effect of  these actions produced a compel-
ling case to ask the court to continue postponing sales, but the 
sheriff  only requested a stay that for homeowners that had re-
quested assistance from an organization in the sheriff ’s task 
force.  Community organizations, seeing the lack of  support 
for a wider stay, joined the request for a limited stay.  In March 
2004, the sheriff, PUP, and ACORN, filed a petition, authored 
by CLS, addressed to the court’s “inherent power ... to control 
its own processes, including the enforcement of  judgments, to 
prevent great hardship and unnecessary inconvenience.”18  
The sheriff, alleging a steady increase in the numbers of  prop-
erties being subjected to sale on a monthly basis, cited addi-
tional facts.19 The petition also included affidavits summariz-
ing unemployment statistics and foreclosure data, and 
describing problems in the HEMAP and FHA systems. 
 The 2004 petition produced a series of  postponements 
for foreclosure defendants who came forward during that pe-
riod and sought help through the sheriff ’s office, PUP, 
ACORN, housing counselors, or legal services offices. Many 
individual cases were resolved as a result, although some 
houses ultimately did go to sale.   
 The most lasting effect of  the 2004 proceeding was to con-
vince the assigned judge of  the immensity of  the foreclosure 
problem and of  the need to institute some form of  ongoing, 
court-supervised dialogue between the foreclosure and de-
fense bar.  The judge created a foreclosure “steering commit-
tee” that began meeting periodically with her over the next 
several years.  The committee’s work did produce some results, 
including a pro se system for petitions to stay sheriff  sales, and 
some reductions in sheriff  sale advertising costs that are 
passed on to homeowners seeking to reinstate their mortgages. 
 As the national subprime meltdown hit Philadelphia, fore-
closure filings—which had gone down in 2006—began to 
rise precipitously once again.  PUP and ACORN, recalling 
the earlier campaigns, began calling for a new moratorium on 
sheriff  sales.  A newly elected city councilman held hearings 
on the foreclosure crisis and, at the conclusion of  those hear-
ings, convinced the council to pass a resolution that called on 
the sheriff  and president judge to stop the sales, citing the 
previous court stays in 1983 and 2004.   
 Soon after the sheriff ’s unilateral action to postpone the 
April 2008 sale, the president judge and the “foreclosure 
steering committee” judge convened an emergency meeting 
of  the foreclosure firms, advocates, and lawyers for the city 
and the court system.  It emerged in that meeting that, 
through the precedent of  the earlier interventions in 1983 
                 
18 A copy of  the 2004 petition is available at www..consumerlaw.org/ 
unreported. 
19 The sheriff  alleged:  

a) that some significant portion of  foreclosure sales can be pre-
vented under corrective measures being taken by the state Hous-
ing Finance Agency [regarding the HEMAP program]; b) that a 
large percentage of  the underlying mortgages appear to be “sub-
prime” home equity loans, the products most often associated 
with the problem of  “predatory lending” that is plaguing many 
elderly and vulnerable homeowners in the City; c) the rise in sher-
iff  sales appears to be disproportionately located in neighbor-
hoods that have been designated by the [City] as particularly vul-
nerable to blight; d) that the FHA foreclosure prevention 
programs are not functioning as intended; and e) that the magni-
tude of  sheriff  sales will add unimaginable pressures to the City’s 
fragile social services system as people losing their homes seek 
various kinds of  social services from the City. 
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and 2004, the judges already believed that an emergency ex-
isted and that their supervisory authority over the foreclosure 
process enabled them to take action to respond to that emer-
gency, even without the necessity of  a petition being filed.   

Replicating the Philadelphia Model 
 In trying to replicate the Philadelphia work and develop a 
local foreclosure moratorium campaign, factors contributing 
to the Philadelphia story must be considered.  The essential 
engine powering the Philadelphia campaign was skilled 
community organizing, grounded in both the facts driving 
the foreclosure numbers and in the local political scene.  Le-
gal services lawyers cannot do this on their own, but must 
hearken back to the origins of  legal services, when it had cli-
ent organizations pushing for change. PUP’s 25-year com-
mitment to foreclosure prevention is unique, but ACORN 
chapters and other community organizing assets exist in 
many low-income communities.  Creating relationships be-
tween those organizations and the lawyers able to draft reso-
lutions, legislation, and court petitions is the key to success. 
 A local judiciary that not only administers the foreclosure 
process but also is elected20 created a politically opportune 
potential for Philadelphia advocates.  However, neither of  
these features should be regarded as necessary to a successful 
campaign.  After all, the Blaisdell case came out of  a nonjudi-
cial foreclosure state where the state legislature imposed the 
moratorium.  What is critical is that any campaign be 
grounded in an analysis that pinpoints those decisionmakers 
in a particular state or local context that have the power and, 
potentially, the will to intervene. 
 Choice of  words is also important.  While described in 
this article as a foreclosure “moratorium,” Philadelphia advo-
cates learned to characterize their requests as a request for a 
“temporary postponement.” Substantively, there may be little 
difference between the two, but there has been less resistance 
to calls for a “temporary postponement” of  sheriff  sales. 
 Any request for a mass postponement of  foreclosure sales 
should be accompanied with a rationale for the postpone-
ment.  The original 1983 Philadelphia campaign was able to 
point to the HEMAP legislative effort as the reason why de-
lay could conceivably change the outcome for affected 
homeowners.  The current national attention on loan work-
outs presents a similar opportunity.  The apparent promise 
of  help offered by HOPE NOW, the recently enacted Hope 
for Homeowners FHA program, or by the various, already 
negotiated, servicer-specific programs can be presented as 
the reason why foreclosing servicers should be forced to sit 
down with homeowners.  Creating a court-supervised proc-
ess within which that discussion takes place—staffed by 
housing counselors or other advocates—increases the likeli-
hood that a positive outcome will occur.  
 Having a precedent that supports a request to stop sales 
makes a big difference.  That Philadelphia courts had 
stopped the sheriff  sale process in the past made it easier to 
convince them to stop it again.  The Philadelphia proceed-
ings should certainly be cited in other jurisdictions. 
 Finally, consider what the Philadelphia campaign has and 
has not accomplished.  In the end, all that the new program 
is providing homeowners is a referral to the City’s hotline 
and an opportunity to sit down with representatives of  their 
                 
20The Pennsylvania experience teaches that saving homes from foreclosure is 
something that vote-conscious judges are likely to find attractive.   

mortgage company with some outside assistance. It does not 
create any right to obtain a particular loan work-out and it 
does not include a right to court review of  the results of  a 
conciliation conference.  Moreover, the conciliation confer-
ence system itself  presents the real risk that sloppy, high-
volume representation could result in pressure to accept 
waivers of  claims or inadequate and/or impermanent loan 
modifications.  Finding ways to monitor and impact the qual-
ity of  these interventions in Philadelphia is a work in pro-
gress. What has been achieved to date is the knowledge that 
more homeowners in trouble will find their way to counsel-
ors and attorneys who know what they are doing.   

HOPE for Homeowners Act of 2008 
 In July 2008, the President signed into law a 694-page wide-
ranging housing bill—the Housing and Economic Recovery 
Act of  2008. A key component of  that law is the HOPE for 
Homeowners Act of  2008.21  The Act creates a new, tempo-
rary program authorizing FHA to refinance homeowners into 
30-year fixed rate FHA mortgages.  Beginning on October 1, 
2008 and lasting until September 30, 2011, the principal balance 
and interest rate for an eligible homeowner’s mortgage is re-
duced through refinancing into an affordable FHA-insured 
loan based on current property values.   
 Like the industry-sponsored Hope NOW program and 
the FHA’s current refinance program, FHASecure, this new 
program is voluntary and therefore may not significantly im-
pact the current foreclosure crisis.  Without mandatory ap-
proaches, such as would be required by pending bills author-
izing mortgage modifications in chapter 13 bankruptcies, 
many homeowners may continue to be left with no recourse. 

Who Is Eligible? 
 To be eligible for refinancing under this new HOPE pro-
gram, the homeowner’s existing mortgage must have been 
originated on or before January 1, 2008.  In addition, the 
homeowner must: 

• Be unable to afford his or her current mortgage pay-
ments, based on standards to be developed by the 
Board.22   

• Certify that the home is the homeowner’s primary resi-
dence and that it is the only residence in which the 
homeowner currently has an ownership interest.  

• Certify that he or she has not intentionally defaulted on 
the mortgage or any other debt or knowingly furnished 
false information to qualify for the program.   

• Have a ratio of  mortgage debt to income greater than 
31% as of  March 1, 2008.   

• Not have been convicted of  mortgage fraud in the past 
10 years. 

 It is expected that FHA will soon publish further eligibil-
ity requirements, which may be similar to the requirements 
for the existing FHASecure program.  On FHA’s website an-
nouncing the HOPE program, FHA states that homeowners 
can determine if  they are eligible for the HOPE program 
through FHASecure 23   
                 
21 Title IV of  H.R. 3221 (House passed July 24, 2008). 
22 The Act establishes a four-person Board to set policy and program stan-
dards.  Members shall be the HUD secretary, Treasury secretary, Federal Re-
serve Board chair, and FDIC chair.  
23 Fact Sheet: FHA to Provide Additional Mortgage Assistance to Struggling 
Homeowners, www.hud.gov/fha/home080730.cfm. 
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What Is the Maximum Loan Amount? 
 The principal loan amount to be insured will depend on 
FHA underwriting standards and the homeowner’s ability to 
make the mortgage payments.  The amount cannot exceed 
90% of  the appraised value of  the property, or 132% of  the 
dollar amount limitation in effect for 2007 under the Federal 
Home Loan Mortgage Corporation Act. 

Key Provisions 
 The Act contains the following key provisions:   

• Lenders making HOPE loans must verify the home-
owner’s income by obtaining the homeowner’s two most 
recent income tax returns (or transcripts) from the IRS, 
or by any other method approved by the Board.  

• Mortgage holders are required to waive all prepayment 
penalties and fees related to default or delinquency.   

• Mortgage holders will be required to fund an upfront 
premium of  3% of  the original mortgage amount, to be 
paid from the proceeds of  the refinance through reduc-
tion of  the payoff  for the original mortgage.   

• Homeowner will be required to pay an annual premium 
of  1.5% of  the remaining principal balance of  the new 
insured mortgage.  

• Mortgages made under the program must be fixed rate 
for the entire term, and the term must be at least 30 
years from date of  beginning of  amortization. 

• Board shall establish reasonable limitations on origina-
tion fees for HOPE loans, and ensure interest rates are 
commensurate with market rates.  

• For higher risk loans, FHA will require the homeowner 
to show a good payment record for a reasonable period 
of  time before being insured under the program.  

Will the Homeowner Have Access to Equity and 
Appreciation? 
 Homeowners must share equity and any future apprecia-
tion with the FHA.  Based on the insured loan amount of  no 
more than 90% of  the property’s appraised value, the home-
owner should have 10% equity when the loan is made.  The 
homeowner’s access to this newly created equity is phased in 
over 5 years.  If  the homeowner sells the property or refi-
nances the loan during the first 5 years, FHA and the home-
owner share in the equity as set out in the chart below: 

If  sale or refi-
nancing occurs 
during year: 

 
FHA is entitled to: 

Homeowner 
is entitled to: 

1 100% 0% 
2 90% 10% 
3 80% 20% 
4 70% 30% 
5 60% 40% 

After year 5 50% 50% 

 More controversial is the Act’s treatment of  shared appre-
ciation. Upon any sale or disposition of  the property, FHA 
will be entitled to 50% of  any appreciation in the value of  
the home.  The Act does not provide any time limitation, so 
presumably this requirement will apply at any time during the 
life of  the loan.  It also does not distinguish between appre-
ciation due to market increases in value and those resulting 
from home improvements made by the borrower.  If  such a 
distinction is not made by the FHA in the program guide-

lines, this could deter program participation and discourage 
homeowners who do participate from doing any work on 
their homes other than routine maintenance. 
 The homeowner is also not permitted to give a second 
mortgage or other secondary lien on the property during the 
first five years of  the new loan.  However, the Act gives the 
Board authority to adopt exceptions to this rule for secon-
dary liens necessary to ensure maintenance of  the property. 

Does the Law Require Mortgage Holder Participation? 
 This program is completely voluntary. No mortgage hold-
ers, servicers, or investors will be compelled to participate.  
However, as a possible incentive for mortgage holders and 
their servicers to participate in the program, the law contains 
a safe harbor provision for servicers. Unless the contract be-
tween a servicer of  securitized mortgages and an investor 
states otherwise, a servicer is considered acting in the best in-
terests of  all investors of  the pooled mortgages if  the ser-
vicer enters into a modification or workout plan, including a 
modification or refinancing plan under the HOPE program, 
for a mortgage or class of  pooled mortgages in the trust, 
provided that: 

• Default on the mortgage occurred or is reasonably fore-
seeable; 

• The property is occupied by the homeowner; and 
• The expected recovery of  the amount owed on the 

mortgage under the modification or workout plan ex-
ceeds on a net present value basis the expected recovery 
if  the servicer foreclosed. 

 It remains to be seen just how helpful this provision will 
be in encouraging refinancings under the program.  Many 
servicers will be reluctant to act unilaterally in a refinancing 
transaction and obtaining authority from decision makers for 
securitized trusts should continue to present problems.  
Moreover, servicers who do not originate loans themselves 
cannot participate in the program and may have no incentive 
to refer borrowers to an FHA-approved lender.  

What About Secondary Mortgage Holders? 
 Given the number of  80/20 loans currently in or soon to 
be in foreclosure, another potential problem facing the pro-
gram is the treatment of  secondary mortgages.  The Act 
provides that all holders of  outstanding mortgage liens on 
the property eligible for a new insured loan must agree to ac-
cept the proceeds of  the insured loan as payment in full, and 
all related encumbrances must be removed.  Since the pro-
gram is voluntary for all participants, a first lien holder may 
be reluctant to further reduce payment of  its mortgage by 
sharing the new loan principal with secondary mortgage 
holders.  For this reason, FHA is given authority under the 
Act to take actions, subject to standards approved by the 
Board, which would facilitate agreements between the hold-
ers of  existing senior and subordinate mortgages.  HUD is 
also expected to adopt standards that would allow holders of  
subordinate mortgages to share a portion of  future equity in 
the property with HUD.   

Will HOPE Help? 
 Because eligible homeowners facing foreclosure cannot 
force their mortgage holders to accept a HOPE refinancing, 
the program’s success may depend largely on whether a sig-
nificant number of  mortgage holders agree to participate.  If  
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mortgage holders or their servicers believe they will lose less 
by foreclosing, they will likely proceed with foreclosure even 
if  an eligible homeowner wants to refinance into a HOPE 
loan.  Mortgage holders and servicers may reach this conclu-
sion after considering potential principal reductions and 
waivers of  prepayment penalties and fees related to default.  
Additionally, holders of  “underwater” secondary mortgages 
who have little to lose can easily prevent refinancings by 
withholding their approval.   

NCLC Releases Update for Foreclosures, 
Eight Other NCLC Manuals with Websites 
NCLC Manuals Now Come with Companion Websites 
 NCLC’s Summer 2008 manual updates now come with 
companion websites.  Moving our CD-Roms to the Web is 
one of  our readers’ top requests.  NCLC companion web-
sites present the same documents in PDF and Word for-
mats, with more flexible access, powerful search capabilities, 
and updating capabilities.  Web access for a title remains free 
as long as you keep your subscription to that title current.  

Brand New Manual on Consumer Collection Lawsuits 
 Our summer updates also reflect another major advance 
for one of  our most popular treatises, Fair Debt Collection.  We 
have dramatically expanded the treatment of  one of  today’s 
hottest consumer law topics—the staggering volume of  
credit card, medical, and other consumer collection lawsuits 
brought by debt buyers and creditors.  In fact, we have added 
so much important material that we have split the volume 
into two different titles.   
 Fair Debt Collection Sixth Edition with Companion 
Website (1168pp.) focuses on the FDCPA and other federal 
and state consumer remedies for deceptive, unfair, and illegal 
collection practices, with over 1000 new cases and a new 
chapter on credit counseling and debt settlement as well as 
debt elimination scams.  . 
 Collection Actions: Defending Consumers and Their 
Assets First Edition with Companion Website (486 pp.) 
details consumer defenses to collection lawsuits, and explains 

how to set aside default judgments or respond to wage gar-
nishments, bank account freezes, and property seizures.  The 
volume even sets out steps to take after the consumer prevails 
in a collection lawsuit including seeking attorney fees from 
the collector, and cleaning up the consumer’s credit report.    

Important New Supplement to NCLC’s Foreclosures Manual 
 NCLC has also released an important update to our Fore-
closures manual, covering the many dramatic developments re-
garding servicing, workouts, and foreclosure defense. Foreclo-
sures 2008 Supplement with Companion Website (272 pp.) contains 
new workout plans, including HOPE NOW and Project Life-
line, new material on VA mortgage workouts, extensive new 
discussion of  standing to foreclose and MERS, new case law 
on servicing abuses and RESPA, and litigating mortgage de-
fenses and claims.  Other key new topics include rights of  
tenants in possession following foreclosure of  the landlord’s 
property and also rights of  former owners in possession of  
property following foreclosure. 

Six Other NCLC Manual Updates 
 NCLC has also just released the following six supple-
ments to our consumer law manuals: 
 Consumer Class Actions 2008 Supp. with Companion Website 
(406 pp.) . 
 The Cost of  Credit 2008 Supp. with Companion Website (416 pp.). 
 Consumer Warranty Law 2008 Supp. with Companion Website 
(258 pp.). 
 Consumer Banking and Payments Law 2008 Supp. with Companion 
Website (270 pp.). 
 Credit Discrimination 2008 Supp. with Companion Website (206 
pp.). 
 Automobile Fraud 2008 Supp. with Companion Website (142 pp.). 

How to Order 
 Those on automatic subscription should have received 
their updates by now, with information on accessing the 
companion websites.  Others can order updates by calling 
NCLC publications at 617-542-9595 or by securely ordering 
on-line at www.consumerlaw.org/updates.  
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