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SUMMARY

In this Petition, he Consumer Federation of America and its member gishgs that
theFederal Communications Commissi$tCC) musto | o ¢ k C acquesitios oflonse
WarnerCableandthe swapof additional systems with Charter Communications.

Just four years ago the FCC and the Department of Justice (DOJ) found that Comcast has
mar ket power as the nationb6és | argest buyer of
of both multichannel video programming and broadband Internet access sefie€Comcast
Time Warner merger poses a much greater thoeampetition, consumers and the public
interestthan the ComcastiBCU mergeywhich has not benefited the public.

The acquidion of Time Warner woul@hcreasehat market power by at least 50% and
create a goliath that would tower over the industry. Comcast would be

1 1.5times as large as the next largest MVPD.

1 2timesas large as the next largest Internet access service @ro

1 3times as large as the next largest service provider with the capacity to deliver an integrated
bundle of video and broadband,

T the dominant cable and broadband operator in
including the addition of thmost important media markets, New York and Los Angeles.

According to the DOJ/FT®erger Guideinesthe merger would have a devastating
impact on the market structure.

1 Themerger creates highly concentrated markets in multichannel video, high capacity
broadband and regional news and sports programming.
1 It fractures th&suidelinesexceeding the thresholds by five to ten times.
T 1t must be Apresumed to be |ikely to enhance
T The merger and system swapsowittrksGhawrigemwondi ¥
Comcast dominating the coasts, while Charter would dominate the upper Midwest.

There isnothingin the recent past or near future that has or will change the fact that cable
is the dominant technolognd has substantial marketgr in the distribution of professional
video and broadband Interreetcess

1 Comcast has been expanding its share of the broadband market and enjoys high
margins because competition is weak.

1 C o mc afiset-lins, true broadband technology has much higia@acity than DSL and
wireless.

1 Entry has been mimal and there are no prospects for significant, wide scale entry of new
technologies or new players.



Becaus€Comcashas such a commandipgsitionin distribution and owns a huge slate
of national andegional programming, with well over a billion subscribers, it has the incentive
and abilityto leveragdts market poweto distort and weaken competition in local, regional and
nationalvideo and Internenharkets.

Comcast has a long histooy abusing is market power that has been reaffirmed by its
behavior since its acquisition of NBC.

1 It has shown it isvilling to press its advantage to the limits of the law and beyond in disputes
with video programmers in both the traditioaadonline markets.

O Net flix: discrimination, degradation of se
o Conductive: denial of access to content
o0 Bloomberg Nevs: delay in providing faichannel location
o Tennis and Wealth Channels: denial of carriage

1 In contrast, Comcast has doneittfelas possible to deliver ats public interest promises
o Participation in Comcastos br,oeeduartend | i f e

of what weltrun assistance programs in the communications sector achieve

0 The standalone broadband offesswbadly mismanaged.

Comcast remains a laggard in capital expenditures.

1 Itinvests the lowest percentage of its free cash flow in capitahdkpess(CapEx)than any
of the largevideo and Internet access providers.

1 In fact, it takes more capital otitrough depreciation and amortization than it puts lirack
with CapEx with the total disinvestment over the past decade reaching $15 billion.

Theperformance of the cable sector has gotten worse since the Covilaist merger.

Price increases hawecele at ed and Ciocreasessetalioge ayeragec e

Usage caps have spread and Comcast is the leader.

Broadcast retransmission fees have skyrocketed, contradicting the claim that the integration
of broadcast content and distribution would moderate ase®

1 Video and Internet services continue to ranks last in consumer satisfaction and Comcast is
among the worst of the worst.

= =4 A

Giventhelongst andi ng figentl emends agreement oo amo
headto-head in physical space and thaégcision to extend that agreement to cyberspace with
therfaut henti cati ono s c h e nielastandhlyhopeto breakdlreo ¢ o mp e
stranglehold of cable

1 No regulatory tools exist to control the market power over customers, set topabadxes
Ami ddl e miled transport that Comcast wil/l h a

1 Competition, consumers and the public interest can onlgihved by blocking this merger.



I. OPPOSITION
BAsIS OF THE OPPOSITION
In these comments, the Consurfederation of Americeon behalf of its member groups
demonstrates that the Federal Communications Commission (FCC) should reject the transfer of
licenses from Time Warner to Comcastcaus¢he dealposes a severe threat to competition,
consumers and thmublic interest.We agree with th&conomisimagazinewhichconcluded,

At he deal wo ul. Bor@onsansets éhe deal Wowld mear the union
of two companies that are already reviled for their poor customer service and high

prices. Greatersie wi | | fi x neither problemé The bi
griponthe Interné¢ Comcast wi | | have extraordinary j
is delivered to consumers, and at what spe

The ComcastNBC Merger

Jug four yeas ago, n thepublic interesfiling and expert testimony accompanying the
request for the transfer of broadcast licenses from NBC to Comcast, Comcast took the position
that because it was largely a vertical merger and all of the market segments involved were
vigorously ompetitive, te merger posed raxctual or potential threat to competition, consumers

or the public interest. The Department of Justi¢POJY and the Federal Communicat®n

! The Consumer Federation of America (CEARN association of neprofit consumer
organizations that was established in 1968 to advance the consumer interest through research,
advocacy, anéducation Today, nearly 300 of these groups participate in CFA and govern it
through their representatives on the organization's Board@reétbrs and the annual
Consumer AssemblyCFA has been involved in communications, media and Internet policy
for decades in legislative, regulatory and judicial arenas anddvasicedhe consumer view
in policy and academic publicationall of the listed groups are members of CFA.

2 fiTurn it off: Americanregulators houl d bl ock Comcastodos proposed
C a b IEeonomistMarch 15th 2014

3 Applications and Public Interest Statement of General Electric Company, Transferor, to
Comcast @rporation, Transferee (Jan. 28, 2010), as amended on May 4, and November 3, 9,
17,18 and 29, 2010.

4 Complaint, Competitive Impact Statement, United States v. Comcast Corp., 808 F. Supp. 2d
145 (D.D.C. 2011) (No. 1:3dv-00106).



Commission(FCCY rejected he Comcast arguments and anasysmding that the merg@osed
significant threats andould not be approved without substantial remedial actions and ongoing
conditions. The Comcasfime Warnemerger posea much greater threaf harm.
The core of the concein the ComcasNBC mergeswvas Comcast 6s signi fi
share akey pointsin the supply chaiof video and communications servigee Exhibit41).
As the nationds | argest multi)amanrnele wiade @ n@rsc
provider of broadbanchternet access service (BIA®),0 mc alage tharket share occurs at
strategic chokepointshere competition is feeble at be3the DOJ/FCConcluded that
all owing it to gain cont rwolldgive @mcast thelincéntive n a | i
and ability to exercise market power, at gxpense of competitiospnsumers and the public
interest inall the video content and distribution markets in which Comcast participaites.
ComcasiTime Warnemer ger woul d i ncrease Comcastods cont
by 50%.
The agencige reached theonclusionthat the ComcadtiBC merger posed these threats
based on a close examination of the record in whichftheyl t hat Camofact 0 s
harmwere contradicted by its own wordés the FCC put it with regard to Online Video
Distribution (OVD)
despite their arguments in this proceeding
public statements demonstrate that they consider OVDs to be at least a potential
competitive threailhe record here is replete witinaails from Comcast
exealtives and internal Comcast documents showing that Comcast believes that
OVDs pose a potential threat to its businesses, that Comcast is concerned about
this potential threat, and that Comcast makes investments in reactiorhi it.

record also containsBCU emails and documents showing that many of the
other cable companies are similarly concerned about the OVD threat and that

*MemorandunOpinionand Qder, In re Applications of Comcast Corp., General Electric Co.
and NBC Universal, Inc. for Consent to Assign Licenses and Transfer Control of Licensees,
FCCMB Docket No. 1656 (adopted Jan. 18, 2011).



ExHIBIT |-1: CONCERNS ABOUT COMCAST’SINCENTIVE AND ABILITY TO ABUSEITS MARKET

POWER AS A RESULT OF THE NBC ACQUISITION

Vital (Marquee) Content (Cl: 4-5) (CO: 4)

RSN & NBC Bundle (FCC: 49, 59)

<ll-llll

Professional Content (CO: 9)

Denial of access to content can hobble competition, increase profits
and reinforce market power (Cl: 26, 28, 34) (CO: 120) (FCC:

7 I \
Perverse Retrans. MEN Cost
Incentives Cl: 20) Problems

\ (FCC: 24)

Discriminatory Access
& Dial Placement CI:
26,28, 34)

Exclusion (FCC:13)

Enduring Domination ETETTTTTONTY PR
(CO: 15) —
Insufficient Competition Weak Competition
(Cl: 5) (CO: 3-5) (CI: 37) (CO: 3)
Limited Entry
(CI: 28) (CO: 5, 22)
Large local market shares
(CO: 18) Denial of access to consumers can hobble competition,
increase profits and reinforce market power (CI: 26, 28, 34)
. |
Set top Boxabuse(FCC: 40) Insufficient adoption (FCC: 96)

| |
Pay Walls for OTA (FCC: 44)

QOVDs are the best hope for competition (Cl: 28) (CO: 5)
Nascent Competition is vulnerabé (Cl: 21)

Harm to Innovation is severe (Cl: 36) (CO: 19)

OVD' s dependent on | SP fo
(Cl: 28) (CO: 17-18)

Incentive to harm OVD (FCC: 16, 31)

LEGEND

Sources:Department of Justice,Complaint
(CO), Competitive Impact Statement (Cl),
United States v. Comcast Corp., 808 F. Supp
2d 145 (D.D.C. 2011) (No. 1::&v-00106);
Federal Communications Commission
(FCC), Memorandum Opinion and Order,

In re Applications of ComcastCorp.,

General Electric Co.and NBC Universal, Inc.
for Consent to Assign Licenses and Transfer
Control of Licenseesi-CC MB Docket No.
10-56 (adopted Jan. 18, 2011).
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NBCU feels pressure to avoid upsetting those companies with respect to any
actions it night take regarding the online distributiohits contenf

In public Comcasexecutiveslaimed that OVDs did not pose a competitive challenge; in
private they thought and actadexactly the opposite manndn fact, in the FCC order, which
reviews he record in detail, there are almost 50 citations to proprietary documents that contradict
the Companyds public st at-thimdefmalttre citatonstoi s i s app
proprietary documents in the body of R€Corder. In addition to the kagsue of OVD
competition, these citations coverattier key issuesincludingexclusionary conduct with
respect to MVPIS, online distribution of content affecting both OVDs and MVPDs and
broadband Internet access serviteshort,Co mc a s t 6 s ments bréepeatedbat calds e
with its private thoughtand the reality of the markets in which it sells services
Comcast could have challenged the conclusions reached Bythand
FCCand gone to court to prove that the agencies were wrong. k aob$o do so. As a matter
oflawé€Comcast 6s ori gi nal claims of no actual or
| n C pefitidrsto deny the transfer BIBC licenses to Comca%ive offered a detailed
analytic framework and extensive empirical analysis shgwiat the merger posed a substantial
threat to competition, consumers and the public interest. Given the DOJ consent decree and the
FCC merger order, we were right and Comeast wrong. The applicatiorof the same

framework and approach to data anaynsithis petition to denghows Comcast is wrong again

® FCC Comcat-NBC Order, p.35.

" The lead Comcastxperts did not cite the internal proprietary documents in the CoiNe&t
case, nor do they do so in the proposed merger. Instead they just regurgitate management
arguments. In this case the lead experts (Rosston and Topper) cite interviews with Comcast
executives as their source over 60 times.

8 Joint Petition to Deny of ConsumEederatiorof America, Consumers Union, Free Press, and
Media Access Project, In re Applications of Comcast Corp., General Electram@dBC
Universal, Inc. for Consent tAssign Licenses and Transfer Control of License€s; MB
Docket No. 1656, June 21, 2010.



ComcastTime Warner

In less than four year€omcast is back defending another merger with essentially the
samefailed argumens.® Comcast ands$ experts claim thatdzause & proposed merger with
Time Warner Cablés largelya geographic extension merger and all of the market segments
involved are vigorouslyampetitive, the merger poses actual or potential threat to
competition, cosumers or the public interest.

Ironically, Co mc a s t 0 tereqt fiirg land attadhed expert testimamyhe proposed
Time Warner rergernever mentions the DOJ consent decriéés easy to see why. The DOJ
was required to lagut the case against tNBC merger in a legal filing in CourtNeedlesgo
say, theCompetitive Impact Gtementand the Complairiled by the DOXhoroughly undercut
the @mcast claims of no harm

The failure to mention or analyze the consent decree is quite reve@limgcast and its
experts cite approximately 3ior FCC merger mlers over 180 tims in thé filings. At least
tenof those mergers also had antitrust case filings. Comcast and its experts citd@iledst
the antitrust documents, bingly failed to cite or analyze the DOJ consent deiorége most
relevant meger. The failure to cite the DOJ documents is an error of commission.

In contrast to ignoring thBOJ consent decre€Epomcastloes cite the FCC merger order,
approximately 30 times. Half of those citations are to conditizetswere placed on the nger
to address the harms that the FCC coregiugould result from the mergdrarms thaComcast

insisted did not exist claim they reiterate in this proceedirtgven though Comcast claims the

® Application and Public Interest Statemdntthe Matter of Applications of Comcast Corp. and
Time Warner Cable Inc. for Consent to Transfer Control of Licensg&#\athorizations
(Application), MB Docket No.147, before the Federal Communications Commission (April
8, 2014),



acquisition of Time Warner poses no threat, it argueshleatdnditions imposed on the NBC
merger are sufficient to deal with any concerns the FCC might have.

We disagree on botbf themai n points i n Cdcomcasfim®&s defens
Warnermerger. In this Petition to deny the transfer of Time Warneedatanses to Comcast,
wenotonlys how t hat Comcastodos claims that there 1is
again, but also thahis merger posesomuch more of a threat hat the conditionsimposed
on the ComcastNBC are grosslyinadequate It is extremely difficult , if not impossible,to
see howbehavioral remedies can possibldiscipline the abuse of markepower and the
resulting harms the ComcastTime Warner merger would inflict.

The merger extends tlamticompetitive and anttonsumeincentves and market power
the DOJ/FTC found Comcast possedses much larger geographic area and, more importantly,
magnifies the ability to exercise market posee Exhibit42). The incentive and ability to
abuse market power is dramatically increasgthle proposed merger by adding to the
underlying problems that were identified in the analysis of the prior merger. In this sense, this
merger is much worse than the lastrger for the following reasons

1 The mergeresults in a 50% increase@onc a s dordrolover the strategic

chokepoints in the supply chain that were the source of the DOJ/FCC comcerns i

the ComcasNBC merger

1 The state of competitiom the markets in which Comcast participatas no
improved significantly at # keychokepoints.

1 The merger makes Comcast the largest providd¥PD and BIAS service by
far, diminishing the possibility that they can be challenged by their relatively
smaller rivals.

1 The nmergermakes Comcast the dominant MVPD not only in the largest video
markets, but also the two most importamédiamarkets in the nation.

T The merger results in a 33% increase in Co
news, local marquee content that Comcast has repeatedly used to undermine
competition.



EXHIBIT I-2: CONCERNS RAISED BY COMCAST’S PROPOSED ACQUISITION OF TIME WARNER

Increase 33% in control

of regional sports

50% Increase in leverage challenges
theory of conditions, Larger
footprint yields greater ability and
less risk to exercise market power

* Il EEEEEEEEEEE R EEEY ’-

Rising prices, & retrans

fees challenge claim of
pro-competitiveimpact

hN

The greater and more complex the
threats of abuse, the less effective
behavioral remedies become

Increase in regional Y

clustering & Comcast Bloomberg delayed Reasonable & Customary, are

national reach with control neighborhood more problematic;

of key media markets Tennis, Wealth Benchmarking becoming more
Channels denied difficult, losing the best

access

i

“independent” entity

Project Concord
denied content

(LY

Major increase in concentration
Dominant firm with small fringe
disproportionately weakens competition,
Coordination is facilitated by larger dominant
firm, Merger wave threat reinforced

Netflix victim of discrimination,
degradation, raising rivals cost

I J

Unacceptable standalone BB offer
Paltry low income program participatior

Business as usual
for CapEx

P

Scale places Middle mile, set top box markets
at greater risk of abuse of leverage

7T

LEGEND
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Disappointing performances @omcast NBC merger & conditions
New concerns raised by the Comcasime Warner merger




1 Thisincrease in market powes reinforce by the fact that the merger and swaps
of multiple system operatiomgith Chartercreate stronger regional clusténst
aretantamount to a national market division scheme

1 These increases market power are magnified by the fact that the conditions
imposed on Comcast have had difficulty dealing with the market power that

resulted from the previous merger, while the publierest benefitglentified by
Comcashave been meageat best

STANDARD OF REVIEW

The standard of review remains the same for this merger as for theJihalsr the
Communications Act, to approve the proposed transaction, the FCC must fitieeihraposed
merger and attendant license transfers serve the public interest. Specifically, the Commission
must deny the transfer of | icenses if the Com
interest, conv eliToamle thisihdng, thenRCE missswieihythe potential
public interest harms and benefitand determine that, athreshold matter, the merger does
not violate a statute or rule, or otherwise interfere with the objectives of the Communications
Act.?

The Commi €®inem@eration includes the merger
review is not limited by antitrustlawd.| ndeed, the Commi ssionds revi
standard than mere congruence with antitrust principles. The Commission has found that the

public interest standard finecessarily ehcompas

10 Codified at 47 U.S.C. § 310(d).

1 In the Matter of General Motors Corp. and Hughes Elec. Corp. and the News Corp. Ltd., for
Authority toTransfer Control Memorandum Opinion and Order, 19 FCC Rcd 473, 15
(2004) GM/News Corp Order.

2 In the Matter ofApplications for Consent to the Transfer of Control of Licenses and Section
214 Authorizations from MediaOne Group, Inc., to AT&T Cdvfemorandum Opinion and
Order, 15 FCC RCD 9816 118,9 (200BM/News Corp Orderl9 FCC Rcd 473, 116.

13 See, e.g., Applications for Consent and transfer from-Tel@amunications, Inc. to AT&T
Corp., 14 FCC Rcd 3160, 3168 (1999).

14 Applications Filed forlie Transfer of Certain Spectrum Licenses and Section 214
Authorizations in the States of Maine, New Hampshire, and Vermont from Verizon Comm.



Thus, in addition to competition, the Commission has determined that the public interest
involvesother matterd®> Moreover, the Applicants seeking Commissionrappl of the
proposed transaction fAbear the burden of prov
proposed transaction, on b'Aceondingy, thewpplicantss er v e
bear the burden of demonstrating that the mergetdvenhancérather than merely preserve)
competitiont’

The Applicants have failed to make this showlryga wide margin The mergercan only
be analyzed from a clear understanding of the nature of the mergeeandritets it affects,
which muststart wth thefindings of theDOJ/FCCin the ComcastNBC merger Viewed in this
way, the DOJ and FCC must conclude that the threat to competition, consumers and the public
interest is too great to allow the mergpecausehe harm would be beyond the ability of

conditions to repair.In fact, this petition shows that if Comcast had acquired Time Warner

Inc. and its Subsidiaries to FairPoint Comm.,.IiZ3 FCC Rcd 514, 520 § 12 (2008)the
Matter of AT&T and BélSouth Corporation, Application for Transfer of Contrd2 FCC
Rcd 5662, 5673 1 20 (200AT&T/Bell South Order

15 For example, factors considered to be in the public interest may include, among other things,
fa deeply rooted @amnderdhancing oompetitibroir relgvantarargetsy i n g
accelerating private sector deployment of advanced services, promoting a diversity of license
hol dings, and generally manafes7d).StCh&l57snpect r u
(incorporating sean 706 of the Telecommunications Act of 1996, P.L.-104, 110 Stat.
56 (1996) 1996 Ac}, 254, 332(c)(7))1996 Act Preambleln the Matterof Applications
Filed for the Transfer of Certain Spectrum Licenses and SectioA@hérizations in the
Statesof Maine, New Hampshire, and Vermont from Veriommunications Inc. and its
Subsidiaries to FairPoint Communications, |23 FCC Rcd 514, 520 1 12
(2008); AT&T/Bell South Order22 FCC Rcd 5662, 5673 1 20 (2007).

16 |n the Matter of New Corp. and tBHRECTV Group, Inc., and Liberty Media Corp., For
Authority to Transfer ContrpMemorandum Opinion and Order, 23 FCC Rcd 3265, 22
(2008) NewsCorp/DIRECTYV Ordgr

17 See Applications for Consent to the Transfer of Control of Licenses XMSatellite Radio
Holdings Inc., Transferor to Sirius Satellite Radio, Inc., TransfekéEmorandum Opinion
and Order and Report and Order, 23 FCC Rcd 12348, 1 32 (2008)e, Applications of
NYNEX Corporation Transferof,and- Bell Atlantic Corporation Transferee, Foro@isent to
Transfer Control of NYNEX Corporation and Its SubsidigriegsFCC Rcd 19985, 19987, | 2
(2997).



before it attempted to acquire NBlkased on law, practice and its analysis of the state of
competition in the various market segments affectdaOthend the=CC would have been

compelled to reject the acquisition of NBC by a huge cable/broadband giant.



II. COMPETITIVE, CONSUMER & PUBLIC INTEREST HARMS
OF THE COMCAST-NBC MERGER

THE SOURCES OF MARKET POWER

As the largest MPD and largesBIAS providerin the nation, Comcasiccupiesa key
strategic location in the 2century communications sector that is quickly becoming the heart of
the digital economy (see Exhiblt1). Access to the network is an essential, necessary
component of any and all usestioe network. Comcass the dominant provider of the dominant
technology.

ExHIBIT I1-1: COMCAST’'SLOCATION IN THE MULTICHANNEL VIDEO PROGRAMMING
AND BROADBAND INTERNET ACCESSPRODUCT SPACE WITH THE ACQUISITION OF NBC

Integration & Increased
Control of National and
Regional “marquee” content

‘IIIIIIIIIIIIIIIIII

Control of strategic
access where
competition is weak.

LEGEND
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As depicted in Exhibitlt1, the vertical links created by the merger (bidirectional, solid
arrows) give Comcast the incentiveddhe ability to exercise market pow#irrough vertical
leveraggthe unidirectional, solid arrows) that has harmful effects on horizontal competition,
consumers and the public interest (the bidirectional, broken arrows).

Access facilities and markease inherently local. The user needs a local connection to
access the network. Because network access facilities tend to be capital intensive and immobile
(i.e., they serve a particular place and it is difficult, costigl time consuming to movieem (if
they can be moved at Bll competition tends to be weak in these markets. Network owners are
likely to have market power.

Althoughthe access market is local, when a single entity dominates many ofditedse
markets, it has implications for the gsoaihd services that are delivered@asumers over the
local communicatiometwork. If a single entity dominates a large enough share of the local
markets, it can influence the outcome of services that compete in national mBxeysng
access to a tge body of consumers who subscribe to a network or imposing excessive costs and
conditions on gaining access to those consumers can reduce or undermine the ability of potential
and actuatontentcompetitors to survive or provide effective. Similarlythaiolding access to
marquee content can reduce or undermine the ability of actual or potential distribution
competitors to survive or provide effective competition.

CONCERNS ABOUT VERTICAL LEVERAGE AS THE ABUSE OF MARKET POWER
Buyer Market Power

An important antitrust concerariseswhen a firm becomes so large a buyer of goods or

services that it can use its market power to dictate prices, terms and conditions that hurt the firms

from which it buys those goods and services. It might do so to indteg@sefits, even though



the quality or diversity of the products available declines. The official term for thisoiorm
mar ket power is fimonopsonyo power .
Enhancement of mar ket power by buyers, som
has adverse effects coarpble to enhancement of market power by sellers. The
Agencies employ an analogous framework to analyze mergers between rival
purchasers that may enhance their market power as bdyers.
If the firm with buyer meket power also happenssdell similar prodicts, as Comcast
does in the video market, it would be doubly glad to weaken potential competition in the market
for those product. It could increase its profits by paying less for the goods and services it buys
and charge more or gain market share ®own products by using its buyer power. The weaker
horizontal competition is, the more likely it is for the firm with buyer market power to benefit
from its abuse.
There is no doubt about the relevance of thiscondroomc ast i s the nati o
buyer of professional video conteit/hen Comcast announced fhiene Warner acquisitiont
said it would divest enough cable subscribers to lower its market share to 30%. The 30% figure
is the limit the Federal Communications Commission (FCC) proposettias distribution
firms based on the fear that by refusing to carry a cable network, the firm would be large enough
to determine if the program will succeed or fail. Antitrust practice uses the same threshold and

companies have been found guilty of withg the antitrust laws by abusing their market power

with market shares at this level. Mergers have been blocked basedesistbace of buyer

18 Department of Justice and the Federal Trade Commidsaizontal Merger Guidelines,
August 19, 2010p. 2.



market powet? The ComcasNBC merger was legally blocked and later approved with
conditionson this basis

We find that, as a vertically integrated company, Comcast will have the incentive
and ability to hinder competition from other OVDs, both traditional MVPDs and
standalone OVDshrough a variety of anticompetitive strategies. These strategies
include, anong others: (1) restricting access to or raising the price of affiliated
online content; (2blocking, degrading, or otherwise violating open Internet
principles with respect to the delivery of unaffiliated online video to Comcast and
(3) using Comcast sébp boxes to hinder the delivery of unaffiliated online

videoeé.

Specifically, we find that Comcastds acqui
content that may be delivered via the Inte
Internetdelivered contentmaybead® st i t ut e, wi | | increase Co
to discriminate against unaffiliated contemtd distributors in its exercise of

control over consumetsbé broadband connect i

Bottlenedk Market Power

When a firm has a large market share for an inpatishreecessary for other firms to
compete with it, then it can use its control over that bottleneck to undecorimeetition in a
number of ways. The official term for this form of marketver is vertical leverag@otential
competitors who want to enter therket to competeith the dominant incumbents, like over
thetop video distributors, need to have access to customers. If Comcast controls access to a
large enough number of customer, it can make it hard for the competitor to succeed by raising its
rval 6s cost, degr adi rdigcriminatng agairseyentblpckimgfhe s er vi c e,

ddivery of its product This preserves its market power in its core business of video distribution.

19 The area of greatest activity Hasen health care (e.g. Henry, S. Allen, Gopsolidating
Health Insurer Markets: A Challenge Facing Antitrust Enforcem@mterican Medical
Association.

20 Federal Communications CommissinMe mo r a n d u md @qef B the Mattea of
Applications d Comcast Corporation, General Electric Company and NBC Universal, Inc.
For Consent to Assign Licenses and Transfer Control of LicensiEe®ocket No. 1666,
January 20, 201D. 26, 37, emphasis added.



The importance of bottleneck power was affirmed in the Cetidi¢dBC merger. The

Department of Justice (DOJ) made it clear that Comcast would have the incentive and the ability

to undermine competition by leveraging its control over access to broadband customers. This
would weaken online video distributors (OVD®oth the DOJ and the FCC imposed conditions
to prevent that abuse.

The proposed JV would allow Comcast to limit competition from MVPD

competitors and from the growing threat of OVDs. The JV would give Comcast

control over NBCU content that is importdatits competitors. Comcast has long
recognized that by withholding certain content from competitors, it can gain

additional cable subscribers and limit the growth of emerging competition.

Comcast has refused to license one of its RSNs, CSN PhiladetpbiaecTV or

DI SH. As a result, DirecTV06s and DI SHOs

ma

| ower than in other areas where they have

52. The impact of the JMoint Venture between Comcast and NB@]emerging
competition fronthe OVDs is extremely troubling given the nascent stage of
OVDs' development and the potential of these distributors to significantly
increase competition through the introduction of new and innovative features,
packagingpr i ci ng, and delivery methodsé
54. Comcast has an incentive to encumber, through its control of the JV, the
development of nascent distribution technologies and the business models that
underlie them by denying OVDs access to NBCU content or substantially
increasing the cost of obtainisgch content. As a result, Comcast will face less
competitive pressure to innovate, and the future evalutfddVDs will likely be
muted?!

Every MVPD rival that participates along with Comcast in these relevant markets
purchases most if not all of Come&8B CUGs pr ogr ammi ng, i ncl
all of the programming to be contributed to ComédBCU in this transaction.
ComcasNBCU has the ability to exclude al/l
programming, whether by withholding the programmingaising its price,

udi

of

thereby harming competition in MVPD servic

areas’?
Coordinated Effects
Given the failure of cable operators to compete Hedtead in physical space and their

efforts to extend that necompete model o cyberspace, the impact of the proposed merger to

21 United States Department of Justice, etal. v.€ans t , et . Al , Compl aint,

22 FCC ComcasNBC Order, p. 20.



enhance the ability of the industry to coordinate this campaign against OVD competitors must be
considered.
A merger also can enhance market power by increasing the risk of coordinated,
accommodating, dnterdependent behavior among rivals. Adverse competitive
effects arising in this manner are referre
case, either or both types of effects may be present, and the distinction between
them may be blurredé
The Agerties are likely to challenge a merger if the following three conditions are all
met: (1) the merger would significantly increase concentration and lead to a
moderately or highly concentrated market; (2) that market shows signs of
vulnerability to coordnaed conduct é and (3) the Agencies h
which to conclude that the merger may enhance that vulneraBility.
A dominant firm with gpostmergemarket share as large as Com¢Este Warner
would be well positioned to lead, signal and capade actions that would diminish competition.
il nternal documents expressly acknotheredge t hat
MVPDsd attempt to counter tw©he perceived threa
THE COMCAST-NBC MERGER
Although the ComcastiBC merger @ not increase horizontal concentration in the
MVPD and BIAS markets, it raised antitrust and Communications Act concerns because
Comcast already had a large share of key strategit markets, where competitios weak.
Comcast claimed that there watssolutely no cause for concern. As noted earlier and
described in Exhibits {2 and I}3, the authorities responsible for protecting competition and

protecting consumers and the public interest, disagreed. Exdilnioles their concerns. Exhibit

[I-3 identifies the remedies they demanded.

2 DOJ/FTG Merger Guidelines2010,pp. 26 2 5 .
24 D0OJ Competitive Impact Statement, p. 19.



ExHiBIT 1-2: DOJ/FCC CONCERNS ABOUT COMCAST’'SINCREASED INCENTIVE AND ABILITY
TO HARM COMPETITION , CONSUMERS AND THE PUBLIC INTEREST RESULTING FROM THE
AcQuISITION OF NBC

Vital (Marquee) Content (Cl: 4-5) (CO: 4)

RSN & NBC Bundle (FCC: 49, 59)

4------------’

Professional Content (CO: 9) /’ \

Denial of access to content can hobble competition, increase profits|
and reinforce market power (Cl: 26, 28, 34) (CO: 120) (FCC:

4 I \
Perverse Retrans. MEN Cost
Incentives Cl: 20) Problems

\ (FCC: 24)

Discriminatory Access
& Dial Placement ClI:
26,28, 34)

Exclusion (FCC:13)

Enduring Domination L TETTTTTTTTY RS
(CO: 15) —
Insufficient Competition Weak Competition
(CI: 5) (CO: 3-5) (CI:37) (CO: 3)
Limited Entry
(ClI: 28) (CO: 5,22) Denial of access to consumers can hobble competition,
Large local market shares increase profits and reinforce market power (Cl: 26, 28, 34)
(CO: 18)
Set top Boxabuse(FCC: 40)
| Insufficient adoption (FCC: 96)
Pay Walls for OTA (FCC: 44)
Sources:Department of Justice,Complaint
OVDs are the best hope for competition (CI: 28) (CO: 5) (CO), Competitive Impact Statement (ClI),
Nascent Competition is vulnerable (Cl: 21) United States v. Comcast Corp., 808 F. Supp
Harm to Innovation is severe (Cl: 36) (CO: 19) 2d 145 (D.D.C. 2011) (No. 1:}&v-00106);
OVD' s dependent on | SP fo Federal Communications Comnission
(CI: 28) (CO: 17-18) (FCC), Memorandum Opinion and Order,
Incentive to harm OVD (FCC: 16, 31) ZCZ In re Applications of Comcast Corp.,
3 General Electric Co.and NBC Universal, Inc.
for Consent to Assign Licenses and Transfer
Control of Licenseesi-CC MB Docket No.
LEGEND 10-56 (adopted Jan. 18, 2011).

Ownership: Comcast#@®  Other =0
Products: Programming{CZ MvPD=[_| Broadband Acces@ Internet:{;)

Merger Impacts: Vertical —¢=p  Vertical Leverage ===p  Horizontal competition at risk« ==
link diretion of flow of where monopsony power &
market power vertical leverage are strong
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ExHiBIT [1-3: DOJ/FCC REMEDIES FOR COMCAST'SINCREASED | NCENTIVE A ND ABILITY TO

HARM COMPETITION

4-----------------»

Arbitration with Standstill (FCC: 14)

| All NBC Content(FCC: 23)

N

Neighborhooding rules (C 40)
Access Rules (Cl: 40)

Reasonable and Customary
AccesqCl 36)
Conditions on HULU (ClI: 34)

(FCC: 79, 83)

Programming requirements / '\N/I;/r?:?etlglilicaetri];;n?c(l(':zoé)w)

z \

4

Additional conditions beyond
program access (FCC: 16)
Lower Std. for Discriminaton
(FCC 50)

4---------}

€ P

Nondiscriminatory Broadband Internet Access Serviga: 37)
Minimum QOS for Broadband Internet AccesService, (Cl: 36)

Set top box compatibility (FCC: 40)
Stand alone and bundled programming (FEE: 25)

Sources:Depatment of Justice, Complaint (CO),

Competitive Impact Statement (Cl), United States v. Comcast
Corp., 808 F. Supp. 2d 145 (D.D.C. 2011) (No. 1:t¥-

00106); Federal Communications Commission (FCC),
Memorandum Opinion and Order, In re Applications of
Comcag Corp., General Electric Co.and NBC Universal, Inc.
for Consent to Assign Licenses and Transfer Control of
LicenseesFCC MB Docket No. 1056 (adopted Jan. 18,

2011).

LEGEND

Ownership: Comcast-@®
Products: Programmingicz MvPD=__| Broadband Acces@ Internet= O

Merger Impacts: Vertical —¢=p
link

Other 2O

market power

Lifeline (FCC: 96)

Vertical Leverage s==p
direction of flow of

Horizontal competition at risk< ==

where monopsony power &
vertical leverage are strong
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Comcasthadalways recognized the importance of certain types of content to the MVPD
market. It deeloped extensive holdings in programming of generally local interest, particularly
regional sports and local news. As the above quote shows, the link between local content and
local distribution was very prominent in the case of Comcast, which usenhitslover local
sports to put potential competitors at a disadvantage. Without access to local sports
programming on reasonable terms, it was hard for competitors to gain local viewers. Content
that is special in thidgewmay 0is referred to as

Comcast also had ownership interests in about a dozen national channels. However, the
acquisition of NBC, dramatically increased its holdingnafionali mar quee d content &
gave it control over important local video distribution (etle-air) and local news content
production. ComcatiBC has well over 1 billion subscribers to cable networks, in addition to
millions of subscribers to broadcast and regional sports networks.

Tying NBC content to a dominant local distribution network witargé footprint raised
concerns about the incentive and ability of Comcast to leverage its market power, both in local
distribution and content, as well as its large footprint, to undermine competition, increases prices,
and slow innovation in local and i@tal markets. The DOJ and FCC outlined an extensive set
of concerns and Comcast agreed to conditions on their behavior to address these concerns. As
the next section shows, the Comeashe Warner merger dramatically increases the link

between NBC conterand strategic distribution.
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ITI. ASSESSMENT OF THE IMPACT OF THE
COMCAST-TIME WARNER MERGER ON MARKET STRUCTURE

ASSESSING THE IMPACT OF MERGERS

Thecornerstondor the analysis of the impact of a merger on the market afdehger
GuidelinesThe Department of Justice and the Federal Trade Commission (FTCptbkghed
Merger Guidelinesor decades that lay out the broad framework that they apply in reviewing
mergers>® The goal is to give industry guidance on the general approach that will be take

At the core of thos&uidelineds statistical analysis of the market structure. Two aspects
of the market are captured. How large is the-pastger firm and how much does the merger
increase the concentration in the market. Ghelelineswvere reently revised, so the standards
for review are quite fresh.

As described in Table H1, the DOJ/FTC use three categories to identify maikets
Unconcentrated, Moderately Concentrated and Highly Concentrated. The categories are defined
by the HHI indexwhich is a measure of the degree of concentration that has been used
throughout the history of th@uidelines.

TABLE Il -1: MERGER GUIDELINE THRESHOLD ANALYSIS

PostMerger Market Type HHI Level HHI Change Impact on Competition
Unconcentrated HHI <1500 NA
Moderately Concentrated 1500< HHI< 2500 +100 Raise significant
competitive concerns
Highly Concentrated HHI > 2500 +100-200 Raise significant
competitive concerns
+>200 Presumal to be likely to

enhance market power

Source: Department of Justice and the Federal Trade Commissiohlorizontal Merger Guidelines,
August 19, 2010

25 U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidsligeest, 19, 2010,
(“Horizontal Merger Guidelingy available athttp://www.justice.gov/atr/public/guidelines/hmg-2010.pdf
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A merger is assessed primarily in terms of the-puatket level of concentration and the
impad of the merger on the level of concentration.

1 If the postmerger market is unconcentratedgenerallydoes not raise
competitive concerns.

1 If the postmerger market is either moderately concentrated or highly
concentrated and the mergecreaseshe HHI by a fairly small amount, more
than 100 points, the merger Adraises signif

1 If the postmerger market is highly concentrated and the merger raises the HHI by
more than 200 points, the meenpket i s Apresu
power . 0

These are only the initial screening thresholds and the results are greatly influenced by
the way the geographic and products markets are defined, but this analysis sets the tone of the
inquiry.
EXPANDING THE BASIS FOR ABUSE OF VERTICAL LEVERAGE

Comcast again claims that because Comcast and Time Warner do not compé&be head
head in the MVPD or BIAS markets, the merger cannot have a negative impact on competition
consumers and the public interest. Once again, Comcast has igngreabiken of buyer and
bottleneck market power that compelled the DOJ and FCC to take action against the threat of
vertical |l everage created by Comcastds acqui s

Viewed from this angle, Comcastbés acquisit
threat to competition, consumers and the public interest. The acquisition of Time Warner
dramaticallyincreasedts control over the strategic choke pdirtty 50%i but Comcast again
incorrectly claims that there is nothing to be concerned about.

Exhibit II1-1 depicts the impact of the acquisition of Time Warner graphically. The

relative size ofComcasin the three markets in which it operates is depicted by the solid figures.

It shows a 50% increase in the control of key distribution choke puihtsh is also reflected in
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EXHIBIT I11-1: INCREASED SIZE PROVIDES INCREASED LEVERAGE AT KEY CHOKE POINTS

PRE-TIME WARNER MERGER POST-TIME WARNER MERGER

" INEnEEEEEEEEE N

LEGEND
Ownership: Comcast#@®  Other =0

Products: Programmingicz MvPD=__| Broadband Acces@ Internet= O
Merger Impacts: Vertical —¢=p  Vertical Leverage ===p  Horizontal competition at risk< ==

link direction of flow of where monopsony power &
market power vertical leverage are strong
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the smaller size of the independent mar ket
substantially. The ability to inflict harm on actual and potential competing content providers is at
least 50% greater. This affects providers of both traditional video content and online video
content. The Exhibit also depicts a substantial (33%) increase in concentration of regional
marquee content.
ComcastTime Warner Impact on Concentration

Table IIl-2 presents the market structure analysis of the Cori¢as \Warner merger in
terms of both the dominant figns -mergert market share analysis (3@%esholdrecognized
by Comcastand antitrust practiceand the HHI analysis from th@uidelines. It assimes the
market is national and presents several alternative definitions of the product market that have
been discussed in the press and would be examined by the oversight agencies.

TABLE Il -2: THE M ERGER RAISES SEVERE CONCERNS ABOUT | NCREASED M ARKET POWER

PostMerger Market DOJ/FTC Merger Guidelines
Dominant  HHI Change Impact on Competition
Firm Share Level in HHI

DOJ/FTC Thesholds 30 15002500 100-200

of market power concerns

Internet Access Service

True Broadband 49 2835 1120 Likely to enhance market power
High Speed Data 38 2045 670 Significant competitive concerns
Cable Television Service

Wireline 54 3249 1359 Likely to enhance market power
MVPD 35 1778 552 Significant competitive concerns
Regional Marquee Content 52 3188 1014 Likely to enhance market power

Sources and Notes:

Thresholds: Dominant firm, see text, Department of Justice and the FederaCbradessionHorizontal Merger
Guidelines August 19, 2010

Market shares: LRG March 17, 2014, Y<ard subscriber counts for Broadband and Multichannel Video.

True Broadband includes AT&T-Verse and Verizon FIOS, but excludes AT&T and Verizon B8hscrbers and
all other telephone company DSL subscrib&/geline excludes satellite from the video caunt

Regional Programmindzederal Communications Commissigiifteenth Report, In the Matter of Annual
Assessment of the Status of Competition in the N&okéhe Delivery of Video ProgramminiglB Docket No.
12-203

25
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The key to product market definition is the ability of products to provide similar service
at s i mi |Aaetevapt prodact rearket donsists of a group of substiatducts % If a
prodict does not possess reasonably similar attributes orrhaslahigher price tag, it is not a
good substitute. We believe that the most relevant product rearkéte True Broadband
access markethe Wireline MVPD market and the regional programmingketadentified in
bold in the table.

The most important product market here is the True Broadband Market. We define the
True Broadband Market to include cable modem service, Verizon FIOS and A€TsE. We
do not include telephone company DSL in theduct market. True broadband is the product
that can deliver large amounts of high qualityeo to consumers, which makeghg primary
area for potenti al competition. Comcastb6s ow
clear that DSL is not goodsubstitute?’

We do not include wirelegsnobile) broadband in this product definition. As deployed,
it generally lacks the ability to deliver large quantities of high quality video that can compete
with the MVPD product. Comparisons of speed arcepmake it clear that wireless broadband
is not a good substitute when it comegtofessionaMVPD video. Compared to Verizon and
AT&T, the dominant wireless broadband service providers, Comcast offers services at roughly
the same fixed monthly charget the speed is twice as fast and the cap is over 100 times higher.

At the | evel of Comcastdos cap, AT&T and Veri z

26 Department oflusticeand the Federal Trade Commissibiorizontal Merger Guidelines,
August 19, 2010p. 8.
27Allen P. Grunes and Maurid® StuckeThe Beneficent Monopoligtlarch 26, 2014, p. 4, cite

cable industry Aveterano John Mal one who st a
area, cableds pretty much a monopoly, 0 a sen
Roberts.
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Streaming of HD video, which is the direction of video service, will overwhelm wireless
broadband.

For similar reasons, we believe the wireline MY®arket is the relevant video market.
Satellite has never been able to discipline cable pricing power and is at a severe disadvantage
vis-arvis cable because of the emerging dominance of bund@les bundled product is clearly
the product that Comcast promotes, fiAccording
the end of 2013 subscribed to two services while 44 percent subscribed to &f tBegellite
cannot provide bundles.

The defnition of a true broadband product market gives Corrtase Warner a 49%
market share of a 65 million subscriber True Broadphased on publicly available date. Free
Press has estimated the market share of thenpagier Comcast at between 47% (true
broadband), 49% (double play) and 55% (triple play) based on proprietary data. The somewhat
dated FCC broadband statistics put the broadband market for services with speeds of greater than
10 mb at 60 million in December 2012. LRG reports an increa@8 ahillion cable and
ATT/Verizon broadband subscribers. Hence, we believe our estimate of the size of the true
broadband market and the Come@she Warner market share is reasonable and accurate.

It is a grossunderstatemertb say that the proposed @oastTime Warner raises
competitive concerns. It fractures Beidelinesand standards of antitrust practice. The
increase in concentration is five to ten times the threshold levels and, as discussed in the next
section, any mitigating effect of thealavith Charter is offset by the market division effectuated

by the swaps.

28 http:www.gurufocus.com/news/268374/8asols-to-investin-comcastfor-the-long-run
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The market share and competitive impact that flows from the merger in the wireline
MVPD market is similar to that in the True broadband product market. Even if broader market
definitions are used, the merger violates the guidelines and standards by a substantial margin. If
the unique value of subscribers in the large markets dominated by CdrmastVarner are
taken into account, the anticompetitive effect of the merger wousedre as even greater.

We also include an estimate of the impact of the merger on the holding of regional
Amar queeo (s por tWhilexegidnalsponsand news are laeal, the creation of
fortress regions and the increase in concentrationaofjuee regional content has a significant
impact on the likelihood that competitors can enter these markatsulating the HHI of
regional programming is an indication of the increldsarier to entry.

On the basis of this analysis, we conclude th@bmcast had been the size of the firm
that would be created by this mergpefore it acquired NBC, it is a very good bet that the
ComcastNBC merger would not have been approved because the anticompetitive threat of buyer
and bottleneck market power wid have been much more severe.

QUALITATIVE FACTORS THAT MAGNIFY THE IMPACT OF THE COMCAST-TIME WARNER
MERGER ON MARKET STRUCTURE

The calculation of measures of concentration raises serious concern about the merger.
However, it does not fully capturegimegative impact that the merger would have on the market
structure.Viewed qualitatively, the concesraremagnified.

A Dominant Firm in the Most Vital Markets

ComcastNBC was the first merger between a cablelthdle SystemOperator (MSO)

and a broachst networkComcastTime Warnemwould beonly the second. It increases the

incentive and ability of Comcasi abuse its vertical leveraged creates a giant firm that towers
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over its competitors in terms of control of strategic assets in the profakgideo and
distribution marketgsee Exhibit 1142).

EXHIBIT I11-2: POST-MERGER DOMINANCE OF COMCAST IN THE MVPD AND BIAS MARKETS
70000
60000
50000

Il Total Subs Cable Subs =Broadband Subs

40000

30000

20000

10000

S & v & &
x & ® & h & 3)‘0
C(\ ‘0\0 bbz & %o

0

Source: Leichtman Research Group, Cable Subs 1Q 2014, Broadband Subs, 2Q 2014. Since the breakdown
of divestedsubscribers between cable and broadband was not is unknown and the subs acquired by Comcast
are in larger market (therefor having higher value), the sub counts are pr&€harter Swaps.

ComcasiTime Warneiis the largest merger in the history of the br@adbaccess
market, a merger between the #1 and #3 firmsdieanhaticallyincreases the level of
concentration in the mark&r in excess of the threshold of concstated in the recently revised
Merger Guidelines It creates an industry leader thatvisce the size of the next firm.

This isone ofthe largest mergsebetween MiltichannelVideo ProgramDistributors
(MVPD) in U.S. history. It is a merger between the #1 andM8PDs (the #1 and #2 cable
MSOs)that increases the level of concentratiothie market by much more than the threshold
of concern stated in the recently revidderger Guidelines It creates an industry leader that is

1.5 imes the size of the next firm.
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Combining the ability to deliver both MVPD and BIAS service, postger Cancast
would be 3 times as large as the next largest service provider with the capacity to deliver an
integrated bundle of video and broadband,

Thus, by creating a huge firm with buyer and bottleneck market power, this merger poses
a severe threat to contg®n, even though it is a geographic extension merger. Moreover, this
IS a unique geographic extension merger that magnifies the potential harm to competition.
MARKET EXTENSION

Since Comcast and Time Warner have chosen not to competéoheaad advVPDs
and they have extended the gentl emends agreem
cyberspace, Comcast claims that its acquisition of Time Warner is a benign geographic extension
merger. Given the history of behavior in the industry, tharchust be rejected. Exhibit H3
show a map of the designated market areas in which CoificastWarner would hold a cable
franchise. The designated market area (DMA) is the unit of analysis in the video sector. While it
is a geographic extension mergeirsitar from benign.

Since the market power concern is about the ability of the dominant firm to harm
competition by using leverage as a buyer or a bottleneck, control over the most important
markets compounds the problem. The market power of the cechfirm is magnified by the
fact that postnerger, Comcast will have a strong, even dominant position in the most important
video advertising markets in the U.8.will be the dominant MVPD i® of the top 1019 of the
top 20 market24 of the top 2%narkets?® It will be present in 95% of the top 20 DMAs, 92%
of the top 25 DMA, and 86% of the top 50. The merger gives it a new presence in a dozen

DMAs. Being denied access or placed at a disadvantage in access to customers in the markets

29 MoffettNathanson, cited in Philadelphia Magaz{Deline, March 17, 2014, David CafiThe
Media EquatiorgNew York TimesApril 7, 2014
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ExHiBIT Il -3: CoMCAST-TIME WARNER DOMINATE KEY VIDEO M ARKETS

Premerger Cable Systems
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where they are most valuable does particularly severe harm to potential content or OVD
competitors. Advertisers covet access to audiences in these markets.

The regional sports and news networks that Comcast and Time Warner control would
enhance thenarket power of the posherger firms both as a buyer and bottleneck owner.
Comcast has used access to this marquee content to weaken competition in the past. Given the
markets irwhich ComcastTime Warner would dominate, an analysis based on subscahd
revenues would magnify their market shares. To the extent that regional programming can be
used as a tool to weaken competition in the distribution market, thengogéer regional
dominance raises significant concerns.

Exhibit Il1-4 shows the ipact of the merger in terms of regional news and sports,
measured by the count of networks. Time Warner dominates regional news with two thirds of all
the networks listed by the FCGportsis more evenly divided with both Comcast and Time
Warner owningabout ondfifth of the sports networks. The merger would make CorviCiase

EXHIBIT Il -4: COMCAST-TIME WARNER DOMINANCE OF MARQUEE REGIONAL CONTENT

Share of Regional News and Sports Networks

Fox, 22%

Other, 26%

Comcast 13%

Time Warner, 39%

Source:Federal Communications Commissionfifteenth Report, In the Matter of Annual Assessment of the
Status of Competition in the Market for the Delivery of Video Programmind/B Docket No. 12203
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Warner the dominant regional sports programmer and the dominant regional news programmer.
Combining the companies and the two forms of meegregional content, Comcasie
Warner would have a majority of the total regional marquee networks.
THE CHARTER SWAPS

If C o mc aopenifgggambit to convince regulatassproposed merger with Time
Warnershouldbeapprove is any indication of whettee negotiations over this merger are
headed, the process is going to be udlgeswap of cable systems with Charter is a blatant
geographic market division scheme in which cable operators who have long refused to compete
headto-head in local marketxéend that practice into regional markets. The swaps cleanse
DMAs of any possible competition for regional sports and reas Exhibit 145).

EXHIBIT III-5: COMCAST-TIME WARNER DOMINATION OF KEY CLUSTERS IS STRENGTHENED
BY THE CHARTER SWAPS
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San Franms:o - Deiber 5 \\ : L0u+swlle Lexmgtb‘; erton_| Richmond
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|:| Time Warner - Comcast - £7
Mosaik £9

Source:Charter, Subscriber Divestiture 2014
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Comcast had originally said it would divest 3 million subscribers. It has now presented a
deal with Charter in which it divests 1.5 million, puts 2.5 million in a joint venture, and acquires
Charter subscribers in three times as many DMAs as Charter obtains subscrilexbifsed! -

6. There is a clear pattern of regional consolidation ofadde in the swaps. Comcast acquires
subscribers in regions where it is the dominant MVPD/broadband service provider, reinforcing
its regional dominance.

Moreover the DMAs in which Comcast acquires subscribers are much larger than the
DMAs in which Charte or the joint venture are adgung subscribers (see Exhibit-B). Since
Comcast is acquiring viewers in the larger markets, the value per viewer, measured by TV
advertising dollars per capita is greater.

The botom line is that the deal withHarterdoes little if anything to address the market
power problem that the Comcalime Warner merger creates. Indeed, it can be argued that the

ComcasiTime WarnerCharter merger/joint venture/system swaps makes matters worse.
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ExHIBIT Il -6: THE CHART ER SWAPS | NCREASESCOMCAST-TIME WARNER MARKET POWER
IN LARGE DMA s

Average DMA Rank: in the Comcast, Time Warner, Charter Deal

150
X
S
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i
N
0
To Comcast To SpinCo Split SpinCo/Charter To Charter
Average DMA Households in the Comcast, Time Warner, Charter Deal
1.5
§ !
0 I
To Comcast To SpinCo Split SpinCo/Charter To Charter
Weighted Average Advertising Revenue/TV Households by DMA
15
£
g 1
Q
[0
0

To Comcast To SpinCo Split SpinCo/Charter To Charter

Source:Mark Cooper, Buyer and Bottleneck Market Power Make the Comcastime Warner Merger
oUnappr oApd & 2024Comments of Consumer Federa&n of America and Consumers Union in
Opposition to the Transfer of Licenses Applications of Adelphia Communications Corporation, Comcast
Corporation and Time Warner Cable Inc., For Authority to Assign and/or Transfer Control of Various
Licenses, Federal @mmunications Commission, MM Docket No. 05192, August 8, 2005, pp:&¢é -2 0 é
21¢é22; Ghscriber®westitureNielsen, Local Television Market Universe Estimates, 2012013.
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IV. THE OVERARCHING CONCERNS RAISED BY THE
COMCAST-TIME WARNER MERGER

A DRAMATIC INCREASE IN VERTICAL LEVERAGE

The dramatic increase in the contobktrategic chokepoints in the MVPD and the BIAS
markets as well as the increase in regional market paaisesignificant concerns about harm
to competition, consumers@the public interesExhibit 1V-1 shows these concerns as
magnifications of the problems raised by the CombH¥C merger. New concerns raised by the
ComcasiTime Warner merger are identifiedold italicsaround the periphery of the market
structure. At the center of the market structure the graph identifies developments in the market
since the Comca$tBC merger (plain text, underlined) that have important implications for the
review of the current merger. We begin with a discussion of the latter.

DISAPPOINTING DEVELOPMENTS SINCE THE COMCAST-NBC MERGER SPECIFIC TO THE
MERGER CONDITIONS

From the point of view of the review of the Comcast Time Warner merger, the most
important developments since the Comcast NBC merger are the disputes that bavenales
the DOJ consent decree and the FCC order. The disputes with Netflix and Conductive in the
OVD space and Bloomberg, Wealth TV and the Tennis Channel in the MVPD space make it
clear that Comcast will press its advantage up to the limits of tharldweyond. It will do the
most it can to promotes its interest.

Its performance with respect to public interest obligatiotige offer of a low income
broadband service program and the requirement that it offer a standalone broadband service

was exatty the opposite. It will do as little as it can get away to promote the public interest and
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EXHIBIT IV-1: CONCERNS RAISED BY COMCAST’S PROPOSED ACQUISITION OF TIME WARNER
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is willing to get caught doingtoo littteCo mcast 6 s | ow i ncome program
conditions and restrictions that the take rate has been ffaitrgay the leastt The
commitment to offer standalone broadband at a specific price required a second consent decree
to enforce compliancedn c ombat Comcastods per sisdmanner | nter
that frustrates itsffectiveness? The resistance to affordable standalone service underscores
how strong the push for bundles is, which magnifies the technology advantage loffixed s
line broadbandechnology

Of course, oamay argue that on both counts the responsible authorities should have
written conditions that were clearer and more readily enforceable. Alternatively, one can
conclude that the problem was so severe dfidudt to police that no conditions would have
succeeded. Either way, one cannot argue that the conditions were adequate, even to deal with
themuch smalleunderlying threat to competition, consumers and the public infgoest by
the ComcasNBC meger. The much larger threat posed by the Comtase Warner merger
and Comcastos per si s icansumer behavior andenhesekistingicongenta n d

decreeshould push the regulatory authorities toward rejection of the proposed merger.

%A1 | an Ho |l meTsng Wdrr€ dealanayshinge on anemic laast Internet plan, May
28, 2014.

31 Comcast claims a 12% take rate (300,000 enrolled out of 2.6 million eligible). The
government does much better with the lifeline program, achieving a take rate of over 30%
nationally andhe more effective states routinely achieve 50% (Florida Public Service
CommissionLink-up Lifeline Assistanc&ecember 2011). Moreover, given that the number
of participants in the national school lunch program is over 30,000,000 (New America
Foundatiam, Federal School Nutrition Programshe 300,000 figure for Comcast represents
just 1% of the national total. Since Comcast passes 40% of U.S. households (Comcast
Annual Report), the estimate of 12% participation seems low. The difference may be in
courting households as opposed to individual or the Comcast calculation of participation may
reflect the restrictive conditions it places on participation, which limits the benefit of the
program.

32 Federal Communications Commissitmthe Matter olComcastCorporation ORDERDA
12-953, File No.: EB11-IH-0163,June 27, 2012
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Theconditions placed on the Comcast NBC merger are grossly inadequate to deal with
the likely enhancement of market power that would result from the CoificastWarner
merger. The leverage for the abuse of market power is dramatically increased bydeis mer
Every aspect of the consent decrees would have to bevezl/end we believe foundadequate
to prevent the abuse of the much more virulent market power created by the proposed-Comcast
Time Warner merger. For example:

First, the cornerstone of tlkensent decrees was a nondiscrimination obligation that
relies on market benchmarks and pays deference to standard industry practices in things like
most favor nation clauses or other contract provisions that reference third parties. With Comcast
Time Waner representing half of the broadband access mariestsuredby subscribers and
even more by subscriber va)ughere may simply be no effective market to point to. Especially
when standard industry contracts refer to the rates, terms and conditioothéns receive,
Comcast can dictate industry wide practices that are anticompetitive and then point to them as
market benchmarksThe FCCO0s reliance on benchmarks 1 s &
combination of the number one and number two cable coiepa

Second, the Netflix dispute delivers a similar message. It took Netflix years to resolve its
dispute with Comcast and it quickly made it clear that it was forced to agree to undesirable terms
(Aarbitrary taxo) bec aunsaretbdolweak.nteléclaresrthereis@ ut r al
need for fAstrongo n é&tThiowakbefore@omeast had prgposedaan di t i o

acquire 50% more bargaining power by merging with Time Warner.

¥peter Lauria, fAThe regul atory war between Co
De al has officially begun, 0 Buzzfeed, Mar c h
neu rality; Reuters, ANetflix CEO calls for Fr
21, 2014.
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Third, in the video spacagisallaamdeasnst@aton t r e at
of bad faith and recalcitrance that calls into question the ability of the oversight agencies to
enforce consent decree conditiéhs.

Fourth, even though the Netflix and Bloomberg disputes were or are likely to be resolved
eventually, they raise a more fundamental question. These are two very large companies that
could withstand years of foot dragging by Comcast. Smaller firms cannot, especially if Comcast
is 50% larger. The entire approach to enforcement would have tedreped with Comcast
required to comply on an expedited basis (weeksmmoiths oryears).

Fifth, the choke points over which Comcast would exercise bottleneck market power
have also expanded beyond those considered in the consent decree. Set tdpMi&x an
hotspots are emerging as additional choke points where the industry is moving unilaterally or
collectively to extend their agreement not to compete and their efforts to foreclose compretition.
A review of the merger conditions would require a caghpnsive review of all the choke points
and would show that the Comc@BC consent decree is inadequate to address the multilayered
vertical leverage that Comcabkime Warner would have.

THE BROADER PUBLIC INTEREST
Prices
The general theme of the Corstdefense of the merger is that it will make it a better catopet

in an already vigorously competitive market. Opponents of the merger, including the DOJ and

34 Grunes and Stucke, 2014, p. 9.

®Shalini Ramachandran, Daisuke Wakabayashi an.
Comcast about streamiigV s e rWali Street JournalMarch 23, 2014, refers to the new
Comcast, cloud based set top box-llemai s Gas s ee, iMOmagecoeesam, and Us,
February 16, 2014, notes that control of set top box preserves control over video customers;
Kevin Fitchsacable; Coridadt s maeoWafjomer would create a
gigaom.com.

40



the FCC express the concern that it would have the ability and incentive to exercise market
power and harm competition and consume3gice Comcassisuch a large part of the market, if
the merger had the beneficial effects that Comcast claimed, we should be able to see it in the
general industry statisticd.ooking at broad trends in the indogstit is clear that the general
benefits of more vigorous competition have not materialized. For example, cable price increases
haveactuallyacceleratd since the merger (sé&echibit 1V-2). Exhibit V-2 contrasts the overall
index for video services Wi the price increasder the most popular, expanded basic tier.
Increases have outpaced inflation and they accelerated after the GbiBCasterger. There is
anecdotal evidence that Comcast rate increases have
been higher than averagfe Satellite rate which are included in the broad index have not risen
as fast as cable rates.
Moreover, over the past few years, as digital service has expanded, the charges for
equipment have increase more than twice as fast as the charges for video service l{gd¥ Exhi
3) . This is part of a broad pric¥ng strategy
Comcast claimed that it would have leverage to hold the line on retransmission rates.
Opponents of the merger feared that its incentive to raise feesdamied programming would
have the opposite effect. The trend since the merger supports the latter points of view (see

Exhibit IV-4).

Mi ke Rogoway, fiComcast cable TV rates going
Oregonian, August 23, 2013, shows a ten year history of rate increases well aboviertiaé nat
averageChristopher ZaraCable Bills Rising: Amid Comcad§twC Merger Scrutiny, FCC
Media Bureau Report Shows P&y Price Hikes Outpacing Inflation, IBTimes, May 20 2014.
37| eslie Brooks Suzukam&omcast's rate increase masked by 'priging, ' pioneerpress.com

February 17, 2013
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EXHIBIT IV-2: CABLE RATES COMPARED TO INFLATION

Real MVPD Rates, 1996=1 Real Expanded Basic Rates, 1996=1
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Source: Bureau of Labor StatisticsConsumer Prie Index. Federal Communications CommissionReport on Cable Industry Prices,

In the Matter of Implementation of Section 3 of the Cable Television
Consumer Protection and Competition Act of 1992MM Docket No. 92266,
May 16, 2014
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EXHIBIT IV-3: INCREASE IN EQUIPMENT RATES EXCEEDS INCREASE IN CABLE RATES: 2010-
2013

70%
60%
50%
40%
30%
20%

0%

Expanded Basic Service Basic CPE Exapnded Basic CPE

Source and Notes: Since equipment prices are given as of January of each year, for expanded basic we use the
average of the 1009 & 2010 for 2010 and 2012 and 2013 for 20E&8deral Communications Commission,

Report on Cable Industry Prices$n the Matter of Implementation of Section 3 of the Cable Television

Consumer Protection and Competition Act of 1992MM Docket No. 92-266, Table 7, March 9, 2012May 16,

2014

EXxHIBIT 1V-4: INCREASING RETRANSMISSION FEES FORBROADCAST TELEVISION
(Annual Millions)

$3,500
$3,000
$2,500
$2,000
$1,500

$1,000

y = 26.905%- 178.74x + 236.32

$500 R2=0.975

[}
$0 °
2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013
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Katerina Eva Matsa, 0Time Warner vs., &WReseathCentddi gh St al
August 21 2013; Roger Ya,qudsttirams mi aVySA Today, Kugestla rax,e0 po s ¢
2013 SNL Kagan Releases Updated Industry Retransmission Fee Projections, November 22, 2013.
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Usage Caps

In addition to the concern that Comcast would use its market power to undermine
competition and raisgrices, there is also a concern that the abuse of market power will harm
consumers in other ways. The concern is that Comcast will impose abusive terms and
condifons. As its market powend its tools to weaken the competitgnow, it can impose
theseconditions with less concern about the loss of customers.

One particular concern among consumer advocates is that Comcast will imposenlimits o
the use of broadband service. Service caps punish people who use their broadband to stream
video. One recergnalysis show that the use of these caps increased dramatically after the
ComcastNBC merger and would jump dramatically should Comcast acquire Time Warner (see
Exhibit IV-5).

EXHIBIT IV-5: BROADBAND SUBSCRIBERS SUBJECT TO DATA CAPS
(Percent of Subscribers)
Percent of Broadband Subscribers Subject to Data Caps

79%
80%

70% 64% 64%
0% 56%
50%
40%
27%
30% 22% 22%
20%
10%
0%
0%
2007 2008 2009 2010 2011 2012 2013 2014

Source: Stacy Higginbotham, “Latest stats show Comcast/TWC merger will cap 79% of broadband
subscribers,” gigaom.com, May 21, 2014.

It should also be noted that these caps are not onkg@msumer, they become an

important antompettive tool. Comcast mayot count its own streams of video against the
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cap® This is a discriminatory practice that places OVD competitors at a severe disadvantage.
As viewing shifts to high definition and ultrahigh definition, consumers who use OViguwo v
streams will findthat they have quickly exceeded the cap, as shown in T&dle This makes
OVDs considerably less attractive as a source of video programming.

TABLE IV-1: NORMAL TV VIEWING TIME UNTIL USE EXCEEDS THE CAP

Assuming 5 hours per day

Wireline Wireless
Cap at 250 GB Capat5GB
SD Never 5 Days
HD Never 1 Day
UltraHD 6 Days 1 Hour

Source: based onhttp://www.cableone.net/Pages/datacalculator.htmlassimes ultra HD uses & mes as much
bandwidth than HD.

Consumer Dissatisfaction

With respect to consumer satisfacti@gmcast hakbng been among the worst
performers in the worst performing sector in the U.S. economy. The merger with NBC did
nothingto improve its performance as measusgdhe American Custom@&atisfaction Index
(ACSI).3® The ACSI covers 48 sectorifernet service ranks lastdeo subscriptionsanks
next tolas? and over 23@ombinations o€Eompanieand industriesComcastandTime Warner
rankamong the worst companigSomcast Internet is ranketf @orst out of 234 an@omcast
TV ranked 8ther worstTime Warner is one notch below Comcast on edoren within the

sector, Comcast ranks at the bottom (see Exhib8).

%¥GregSandoval Net f 1 i x not buying ComccuBltAprie28,cuse abo
2012.

39 Benchmarks by Industry
http//www.theacsi.org/index.php?option=com_content&view=article&id=148&Itemid=213
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EXHIBIT IV-6: CONTINUING CONSUMER DISSATISFACTION WITH COMCAST SERVICE

American Consumer Satisfaction Index,

Average for 20122014
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0
All Companies All Other Comcast Time Warner All Other TV Comcast TV Time Warner
Internet Internet Internet Subscription Subscription
Service Service Service Service Service Subscrlpt|on
Providers Service

Source: American Customer Satisfaction Index.

Investment

Comcast also claimed that the merger would enable it make more investment in
infrastructure and inn@tion. As shown ifexhibit IV-7, it continues to ingst very little
particularlyrelative to the Internet companies that it uses for comparisotie public interest
statement Comcast compares itself to other distribution firms and Internet companies, but it
leaves out te most important measures of performance in a capitalist economy, the use of
capital. Comcast is the worst performer in terms of capital expenditure as a percent of free cash
flow and in terms of takg capital oubf the secto(see ExhibitVV-7). Notethat although Time
Warner performs much worse that the telephone companies and Internet companies, it does
perform somewhat better than Comcast.

Moreover, as shown in Exhibit M8, Comcast takes more out of the industry in terms of
depreciation and amoztition than it puts into the industry in terms of capital expenditure. This
has been the case for the past decade. The total capital taken out of the industry over that period

is almost $15 billion.
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EXHIBIT IV-7: COMPARATIVE PERFORMANCE OF CAPITAL EXPENDITURES

Capital Expenditures as a % of Free Cash Flow, 2013
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Source: Company Annual Reports, The Internet companies expense research and developments. For

comparison to other companies we treat these as capital expenditures and increase cash flow by an equivalent

amount.
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EXHIBIT IV-8: FAILURE OF COMCAST TO INCREASE RATE OF CAPITAL EXPENDITURES

Comcast Increase CapEx Relative to Cash Flow
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Source: Comcast Annual Reports, Operating Income includes depreciation and amortization.
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V. MITIGATING FACTORS DO NOT SAVE THE MERGER

In order to overcome the sere threat to competition, consumers and the public interest
posed by this merger, the parties proposing the merger would have to show eltheratic,
near ternchange in the competitive state of the mask#fiected by the merger, which
presumably woldl prevent the harms from coming about, or huge benefits that outweigh the
harms.

At the outset we need to be clear about th
the harm are evaluated. In both cases, thest bepractical and explicit.

In the case of competition, the time frame is sHbEpeculation about some distant
future in which markets wil/l be transformed a
Asignificant, nontransitory increases in pric

In the case of offsettingfficiencybenefits, the antitrust agencies use a high and practical
standard. The efficiencies need to be cognizable and merger sped@fieculation about how
only the merger can improve things is insufficient, paréidylwhee the concerns raised ae a

sulstantial as they are in case.

40 Although no period is specified, the DOJ use of termsflikeé m ansi t or yo in ter:
and timeliness in terms of competitive response irMager Guidelinesuggest relatively
short pSeecificallg the test réquires that a hypothetical profiximizing firm, not
subject to price regulatiothat was the only present and future seller of those products
(Ahypothetical monopolisto) | ikely would i mp
transitory increase in price (ASSNIPO) on at
one prodict sold by one of the merging firms. @gvenues in the relevant market tend to be
the best measure of attractiveness to customers, since they reflect-therteability of
firms to surmount all of the obstacles necessary to offer products on tatrosralitions that
are attractive to customers. (18ck of successful and effective entry in the face of non
transitory increases in the margins earned on products in the relevant market tends to suggest
that successful entry is slow or difficult. (23)

41 DOJ/FTC, Merger Guideline, pp. 2.
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The public interest filing has failed to persuasively make the case on either competition
or efficiency grounds by a wide margin.
LAck oF COMPETITION
The Persistence of Market Structure Prdblems

The failure of the markeb improve its performancn d Comc astodnprovkee havi o
demonstrated abowhould come as no surpris€he market wasot vigorously competitive
before the Comca$tNBC merger and the merger made matters worldeereis nothingin the
recent development of the affected marketsrothe horizon that suggests the competitive
landscape has changedwill changg n a way t hat woul d reldace Conm
series of rulemakingsnerger reviews and subsequeotirt casesn 20112, 2012¥ and 2013
the DOJ and the FCC have reiterated their view of the sad state of competition in the MVPD and
BIAS markets. These recent affirmations of the concern about the state of competition involve
many of the issues thatesat the center of the concern about market power in the current merger.

l ndeed, one of the cases cut to the heart
competition. In selling off its spectrum and proposing to enter into joint marketing and
technol@y development, the largest cable companies and one of the largest wireless operators
essentially provided striking testimony to the lack of competition in this spa@white paper
entitledThe End of the End of Competition for Digital Access Sefvirel comments filed at

the FCC, CFA noted

42 Cablevision Sys. Corp. V. FCC, 649, 712 (D.C. cir. 2011)

43.S. v Verizon Communications Inc.., Civ. Action No. 242001354 (D.D.C., August 16,
2012)

44 Time Warner Cable Inc. v FCC, 729 F.3d 137, 163 (2d Cit320

45 Mark Cooper;The End of the End of Competition for Digital Access SefieeVerizon
Cable Spectrum Sale and Collaborative Agreements Mark the Final Failure of the 1996
Telecommunications Act to Provide Consumers with Effective Competition inNlaxdadts
Consumer Federation of America, July 1012.
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The proposed sale of Comcast spectrum to Verizon and the collaborative
agreement between Verizon and the major cable companies mark the end of the
competitive promise of the 1996 Act. The last two competitorslstg, cable
companies and telecommunications service providers, with any hope of building a
serious competitive challenge by offering a bundle of services anchored in a
product in which it has a clear advantage, have decided to collaborate, rather than
compete?®

While ouranalysis of the anticompetitivenpact of the deal betweéocused on the
collaborative joint venturbetween Verizon and the cable operatan®ested on an examination
of the characteristics of the markets involved that are diregldyant to the ComcaStime
Wamer merger. As shown in Tablel, the key conditions that lay the foundation for our
opposition to this merger were clearly in play with @@ncastVerizonjoint venture.

TABLE V-1: ANTITRUST CONCERNS ABOUT THE VERIZON-CABLE TV SPECTRUM SALE &
COLLABORATIVE AGREEMENTS RELEVANT TO THE COMCAST-TIME WARNER MERGER

Market Factors

Market Structure Highly concentrated (wireless)
Very highly concentrated (Cable, Broadband)
Market Shares Very large, Lack of competitors
Entry Extremely difficult
Collaborative Agreement Details
Impact on competition Strengthens dominant firms
Assets devoted to venture Cross marketing crown Jewels
Control of assets Most Favored Nation clauses
Exclusives, Sharing crown jewebhssets
Duration Very Long
Potential Mitigating Factors
Efficiency gains Anticompetitive, Doubtful

Less harmful alternatives available

Sources: Comment of The Consumer Federation of America, In the Matter of Applications of Cellco
Partnership c/b/a Verizon Wireless and SpectrumCo LLC For Consent to Assign Licenses Application of
Cellco Partnership d/b/a Verizon Wireless and Cox TMI Wireless,LLC for consent to Assign Licenses,
Federal Communications Commission, WT Docket No.12, p.4; Mark Co oper, The End of the End of
Competition for Digital Access Servicehe VerizorCable Spectrum Sale and Collaborative Agreements Mark
the Final Failure of the 1996 Telecommunications Act to Provide Consumers with Effective Competition in
Local Markets,Consumer Federation of America, July 1012 pp. 1819.

46 Comment ofThe Consumer Federation of Ameritmthe Matter of Applications of Cellco
Partnership c/b/a Verizon Wireless and SpectrumCo EbCConsent to Assign Licenses
Application of Cellco Partnship d/b/a Verizon Wireless and Cox TMI Wireless, LLC for
consent to Assign Licenses, Federal Communications CommiSgibiocket No.124, p. 8.
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Mobile Broadband

Mobile and fixed line broadind are complements that sediéerent consumer needs,
not competitors. Fixed broadband delivers high capacity. Mobile broadband delivers mobility.
If mobile and fixed lindoroadbandvere competitorsyje would expect to sdeed line
penetration decliner cease to grows wireless penetration grovihat is nothe case, as shown
in Exhibit V-1. In fact there is a highly significant correlation betweereless and wireline
broadband subscriptions. The opposite of what you would expect if they were substitutes.

ExHIBIT V-1: GROWTH OF BROADBAND SERVICE FOR RESIDENTIAL CUSTOMERS
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Source: Federal Communication Commissioninternet Acces Servicesvarious issues.
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ExhibitV-1 shows the growth of the type of serv

broadband over the past decade and a hal f.
standards, but the graphs make an important pointhédapper graph shows, fixed line and
mobile have grown together. In fact, as the lower graph shows, with the faster networks now
defined as basic Internet service, fixed line subscription grew faster after the surge in mobile
broadband growth. Other eddce supports the conclusion that they are not substitutes.

First, in its public interest statement Comcast shows that cable high speed data service is

projected to continue to expand and mobile broadband migrates from current technologies to 4G.

This tells us nothing about whether the services are substitutes that cdthpete.
Data from the Pew Internet and American Life Project found that approximately five
sixths of smart phone owners also have fixed line broadband subscrfftionsy 10 percent of
all respondents had a smart phone and no fixed line broadband connection. These respondents
were significantly more likely to be low income, a segment that fixed line broadband providers
have priced out of the market with their aggressive bundling acel ipcreases. There may be
some substitution between mobile and fixed line broadband, but not much, certainly not enough
to consider mobile a good substitute and therefore a serious competitor feirfexbdoadband.
Second, the reason that mobilexct a good substituter fixed line broadbands
capacity limitations and costs. As shown in the discussion of caps above, a normal level of
usage of high definition video would exceed the cap on mobile broadband services in a matter of

hours or daysThe cosf using mobile for an average level of viewing would be exorbitant.

47 Interestingly, the size of the 4G market in 2014 is considerably smaller than the estimate we
have used fotrue broadband.

48 Kathryn ZickuhrandAaron Smith Home Broadband 2013ugust 26, 201 ee Rainieand
Aaron Smith Tablet and Eeader Ownership, Qaiber 18, 2013
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The differences in the capacity of the technologies is reflected in their cdegoyment, as
shown in Table V2.

TABLE V-2: MARKET SHARES OF TECHNOLOGIES DEPLOYED FOR RESIDENTIAL BROADBAND
CUSTOMERS AT VARIOUS DOWNSTREAM CAPABILITIES

Downstream Speed
At Least 10 Mbps At Least 25 Mbps

Technology
Cable 81% 38%
DSL 27 1
Mobile 23 0
Cable as a % of 50 86

all connections

Source: Federal CommunicationCommission,Internet Access ServiceStatus as of June 30, 2013

Fixed-line Broadband

Table \A2 shows the weak position of DSL compared to cable at bitrates that define true
broadband service. As a result, the market share of DSL technology, whiceweasery high,
has been declining sharply, from 16% in 2008 to 10% in 2013. With plans to deploy fiber in a
state of flux (Verizon virtually stopping, ATT speeding up) the prospects for fixed line
competition for cable from other technologies is bleak.

Reflecting the dominance of cable, since the CorAd& merger, Comcast and Time
Warner have been adding subscribers at a much faster rate than other macksdniartas
shown in Exhibit V2. As Craig Moffett, one of the leading financial analystowitacks the
cabl e/ br oadcChbeinnf sa&sttrouct Wife i s advantaged. o

Hypothetical Future Competition

49 Craig Moffett, Nick Del Deo and Cathy Yad,S. Cable and U.S. Telecom: The Broadband
Report,MoffettNathanson, July 8, 2013, pp. 22).
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Comcast hypothesizes the entry of new technologies and service providers that might
provide competition in the future. In its public interestesteent, Comcast devotes a great deal
of attention to the next generation of DSL technology. .

EXHIBIT V-2: COMCAST-TIME WARNER, INCREASING DOMINANCE OF BROADBAND INTERNET
ACCESS SERVICE

80%

70%

60%
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20%
10%

0%

2010 (Base) 2011 adds 2012 adds 2013 adds 1H2014 adds 2Q2014 adds

Leichtman Research Group, Various years.

Moffett is skepical

With or without the redefinitiolf broadband, Cable has been taking share. And
with the DOCCSIS 3.1, which is expected
will take a dramatic step forward. Our
with meaningful adjustments to the pace of both market growth as we approach
saturation, and share growth given changes in the competitive landscape, relative

to other forecasts.

Hi storically, Cableds technology advant
Cable stocks. It remains so todayébut
regul atory riskéeé

[ T) he | ast ten years were about capital
i nfrastruct ur enektten yeads wid betalzogt @dskingtorh e
figuring out what to do about 7

%0 Moffett, Deoand Yao2 013, pp. 1é 22
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Comcast offers a series of additional hypothetical competitors that might diminish its
market power. While it is clear that Netflix compefer attention, it is a mistake to claim that it
is a Multichannel video programmelin fact, it is a single channel provider who is dependent on
broadband Internet access seevproviders to reach the consumeltss a successful pay
channel, but its subscribership pales in comparison to the other successful qsaenElhibit
V-3). To put this in perspective, not counting NBC broadcast network or Comcast regional
EXHIBIT V-3: NETFLIX IS A SUCCESSFUL PAY CHANNEL

Video Channel Subscribers
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Source: Robert Seidman, “List of How Many Homes Each Cable Network is In — Cable Network Coverage as
of August 2013,” 7V by the Numbers, Aguste 23, 2013.

sports networks, Comcast owns 15 cable networks for which it is compensated with over 1.1
billion subscriberg over 20 times as many subscribers as Netflifo underscore the
disadvantage the Netflsuffers, we should recall that Comcast pays the other channels to deliver

their programming to its subscribers, but it now charges Netflix to deliver its programming to

®The Columbia Journalism Rev iwerkson tiieWigiammpdedn s Wh
by Robert Seidman, #AList of HowCablaNeyworlHo mes E
Coverage as of Awugust 2013,0 TV by the Numbe
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subscribers. If there were competition in the video distribution market, Comcastpeyuld
Netflix to make its content available to attract customers to is distribution network.

G o 0 g én&yardgo video and broadband distribution has received a lot of headlines and
attention:? but the competitive impact of Google as an MVPD and BIAS pawiihighly
speculative and likely to be quite limited. Google has entered a very small number of areas on a
neighborhooeheighborhood basis.slplans to enter other areas are quite limited. Traditional
overbuilders have a much larger market sharettaeylhave had no general impact on the
competitive structure of the market. Where they exist, actuatltodaehd competition delivers
the expected benefits, but there are no spillovers to other markets. MVPDs react to Google the
way they react to overdders, respondingnly in specific markets and onlyg entry when it is
ongoing or imminentIn order to have a broad competitive impact, Google will have to
dramatically expand its plans to enter many more markets on a full marketAsdioffett put
it, AYes Googl e -l&difileetatheprandsesanitifitiees arelgeolvidyo But
only slowly and t>hAaysuch ehamge iswelvbeyony the limisslofithe tme
horizon that the DOJ/FCC properly consider in their merger review

CLAIMS OF EFFICIENCIES ARE NOT EVEN COLORABLE, NOT TO MENTION COGNIZABLE AND
MERGER SPECIFIC

Given the remarkably poor performance of Comcast in terms of price, consumer
satisfaction, implementation of the competitive conditions of the DOJ consaeeded FCC
conditions, and the foot dragging on the low income and standalone broadband programs, the
DOJ and FCC must look very carefully at the benefits Comcast attributes to the merger with

Time Warner. The merger brings together two of the worsbgeing companies from the

52 public Interest Statement, lists Google as an overbuilder.
53 Moffett, Deo ad Yao, 2013, pp. 1.
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point of view of price and consumer satisfaction in the U.S. economy. There is no reason to
assume that combining to bads will make a good. In fact, there are good reasons to assume the
opposite.

1 The integration of the two firmwill take time and resources, disrupting operation

1 With greater market power, there will be less pressure to perform, which will push
Comcast toward choosing Aworsto rather tha
This is particularly true iComcast imposes its strategy of taking capital out of the
industry.

1 Neither Comcast, nor Time Warner needs to merge to do the right thing with respect to
offers like standalone broadband at an affordable price or a low income program.

Time Warner iertainly not a failing firm in need of rescue. Since the CombH3C
merger, although Time Warner has not added broadband subscribes as fast as Comcast, it has
added them almost twice as fast as the other cable operators and almost 8 times as fast as
telephone companiesee Exhibit V4). This merger is an example of the rich getting richer.
PROFITABILITY

Increasingsubscribershifpy adding highly profitable broadband subscribers combined
with increasing prices, while taking more capital out of the sirguthan is expended, makes for
an extremely strong balance sheet, without the merger. In our analysis of the Comcast NBC
merger we measured this profitability in terms of the cash flow per cable subscriber, compared to
prices and CPI, as presented intip@er graph in Exhibit \b). As broadbandubscriptions
now equal video subscriptions in number and produce much higher margins, the base of the
calculation should probably change to a nonduplicated count of subscribers. For the purpose of
this analysisthe important point is that the short term increase in operating income has come
about with very little change in the number of subscribers. Comcast has emoreethan a

20% increase in cash flow with littleayth of subscribers since 2009
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EXHIBIT V-4: CUMULATIVE INCREASE IN BROADBAND SUBSCRIBERS,

DECEMBER 2010-JUNE 2014
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EXHIBIT V-5: THE SHARP INCREASE IN COMCAST PROFITABILITY

Increases in Consumer Monthly Cost and Cable Cash flow Compared to

the Consumer Price Index
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Sources: Pices: Bureau of Labor Statistics, Consumer Price Index, Cash Flow: Federal Communications
Commission, Annual Video Competition Reports, Comcast Annual Report.
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Comcast does not need to merge to find resources to innovate, it is already highly
profitable. t could increasestscale by innovating and improving its customer service by
winning customers within its service territory or competing for custemside andutside of
its territory (in cyberspace if not in physical space).

In fact, Comcast anils peer group have significantly outperformed the Standard and
Poors 500 in total return in the past two ydaee Exhibit V¥6). Not that the peer group includes
all of the major MVPD and netelephone company BIAS service providers, as well as the vide
content providers who account for the overwhelming majority of professional video content.
There can be no claim that the merger is necessary to improve the financial performante or cas
flow of the merging parties and each could expand by growingnttegion and out of region
subscribership.

EXHIBIT V-6: FIVE YEAR TOTAL RETURN
400
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—i—Comcast A —@—Peer Group =—#&—S& P 500

Source: Comcast Annual ThR pegr@noup sonsists af ConmzastyClagseAaandClass A “

Special common stock), Cablevision Systems Corporation (Cka#), DISH Network Corporation (Class A),

DirecTV I nc. and Time Warner Cable I nc. (the “cable su
Company, Viacom Inc. (Class B), TwentyFirst Century Fox, Inc. (formerly News Corporation) (Class A),

andCBS Corporat i on (Class B) (the “media subgroup”).
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CONCLUSION

In our Tunney Act comments supporting the consent decree in the CaxR@snerger,
we cautioned that the benefits of the conditions would be contingent on two key developments.
First, wenfhoteedmeéemttwdel d have PBecdngwevi gi | ant
pointed out that

the complaint lays the basis for broader Section | or Section Il action against other

operatorsé The Department has now establis

market defiitions, the structural sources of horizontal market power and vertical

leverage, and the behaviors that would constitute anticompetitive conduct that

seeks to defend or extent the market power of the cable/ broadband access

companies. The market structamalysis indicates that it is so likely to

substantially enhance market power it should not be appréved.

The proposed merger is a clear violatiorsettion7 of the Clayton Actas the Comcast
NBC merger was The current state of competition in thankets that are placed at risk by this
mergerreinforces this conclusion. We have moved from potential competition to emerging
competition?® It is clear that Internet distribution of video content has begun to dent the
anticompetitive armor that cabl@erators have built around their abusive business model.
Unfortunately, but not unexpectedly, it is also clear that cable operators are attempting to rebuild
their defenses by extending their practices to cyberspace and leveraging their control over true

broadband acces#\nd, it is clear that the ComcalsBC consent decree is inadequate to deal

with the buyer and bottleneck market power of a merged Cosaoast Warner.

> Tunney Act Comments of The Consumer FederatfolneericaAnd Consumers Unign
United States District Court For The District Of ColumbJajted States of America, et al., v.
Comcast, et al., State of California, v. Comcast Corme@ Electric Co., and NBC
Universal Inc., Case: 1:1dv-00106, p. 5.

®5 Tunney Act Commentsfd@he Consumer Federation Of Ameriga 5.

¢ The Merger Guidelinesise the term potential competition and potential entrants 17 times.
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The opposition to the merger expressed byBtenomisth ar dl'y a fdpa&tr anoi d
orwildceyed popul i st etineampgratedfthe maaketiddfimtioris anch, o
anticompetitive concerns demonstrated with basic antitrust concepts in this paper.

The deal would create a Goliath far more fearsome than the latest ride at the
UniversalStudios theme park (also Comcasined). Comcast has said it would
forfeit 3m subscribers, but even with that concession the combination of the two
firms would have around 3@nmore than 30% of all TV subscribers and around
33% of broadband customers. I tbable market alone (i.e., not counting

suppliers of satellite services such as DirecTV), Comcast has as much as 55% of
all TV and broadband subscribers.

Comcast will argue that its share of customers in any individual market is not
increasing. That istie only because cable companies decided years ago not to
compete heatb-head, and divided the country among themselves. More than
threequarters of households have no choice other than their local cable monopoly
for high-speed, higkcapacity internet.

If the takeover is approved, Comcast would control 20 of the top 25 cable

markets, according to MoffettNathanson, a research firm. Antitrust officials will

need to consider Comcastodos status as a mon
power), when it come® negotiations with programmers, whose channels it pays

to carry. Comcast could refuse to carry certain channels, or use its clout to insist

on even greater price discounts or to favour its own content over that of others.

For consumers the deal would meahe union of two companies that are already
reviled for their poor customer service and high prices. Greater size will fix
neither probl emé

The biggest worry is Comcastds grip on the
America unwi sel yrrhiaasg endo, faclolmmoinngcaf or i nter
providers to rent cable companiesd pipes a
Americans pay far more than people in other rich countries for slower internet.

Comcast will have extraordinary power over what coritedelivered to

consumers, and at what spégd.

This is a critical moment in the development of potential competithdlowing a

merger that would create a broadband and MVPD giant would be a huge mistake. Allowing

*Doug Br ak e,noidiBloggers: The Céheaime Warner Merger Is Good for
C 0 n s u nirerbes,February, 27, 2014.

®Grabnet wor KIswC fiMzEorngcears tWoul d Create a fAFearson
Down, IT Business Neiarch 18, 2014.

¥ Turn it off: Americanregulatess houl d bl ock Comcastodos proposed
Cable,EconomistMarch 15th 2014
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firms that have been at the forefroftloe industrywide efforts to undermine competition to
become a nf edthatowerseveGhe Irestaftthi industry would deal a severe, if not
a death blow to emerging competitioMVhen all is said and done, the merger is too large and
the leverage points too numerous to try and repair the damage to toompeith conditions.

Competition, consumers and the public intecest only beserved if the merger is blocked.
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