i o NO FRESH START 2021

Consumer Law
Center

B g oo WILL STATES LET DEBT COLLECTORS
forEconomic/usice - PYSH FAMILIES INTO POVERTY AS
http://bit.ly/rpt-no-fresh-start PANDEMICPROTECTIONS EXPIRE?

RATING CRITERIA

Family of four. For purposes of this report, we assume that the debtor is the
head of a family of four. Thus, if a state provides a higher exemption amount for
a person who is the head of a family, we have used that amount in our ratings. A
few states also provide small increases in their protection of wages or property
when the debtor has dependent children. In those states, we have assumed that
the debtor has two children.

Several jurisdictions provide an exemption for a car only if the debtor uses it

to get to work. Since this exemption would be available for the typical working
family, we have included those exemptions in this report. In some other states, an
exemption for “tools of the trade” may apply to a car, but often the cases require
the car to be used for more work-related functions than just getting to and from
work. In this report we have assumed that any exemption for tools of the trade is
not interpreted to be flexible enough to exempt a car that is used for commuting.

Structure of state exemption laws and use of wildcards. Some state
exemption laws provide a list of property that debtors can preserve from

their creditors, with a dollar cap for each category. Others provide a wildcard
exemption of a certain dollar amount. Then the debtor chooses what specific
items to protect. Some wildcards are limited to certain kinds of property, and
some are available only if the debtor does not take advantage of some other
exemption, usually the homestead exemption. Many states’ exemption schemes
combine both a list of earmarked exemptions and a wildcard.

In order to treat these states uniformly, so that their results for debtors can

be compared on a state-by-state basis, this report has employed certain
assumptions. We assume that, if a wildcard is available, the debtor will apply it
first to preserve a car worth up to $15,000, since for so many debtors a working
car is necessary to keep a job, buy groceries, and get health care. However,

if the wildcard exemption is at least $3,000 and the state does not offer an
earmarked exemption for a bank account or household goods, we reserve
$1,000 of the wildcard for those purposes. If any amount of a wildcard remains
after applying it to preserve a car worth up to $15,000, we apply it next to a bank
account, if the state allows it to be used for this purpose and if the state did not
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provide an earmarked exemption for a bank account. If any amount remains
after preserving up to $3,000 in a bank account, we apply the remainder to the
debtor’s household goods. The reason for applying it last to household goods
despite their importance for the debtor’s daily life is that they often have so little
resale value that the creditor will only threaten to seize them, so a debtor who
has no other options may decide to run that risk.

In some states, a wildcard is available only if the debtor does not claim some
other exemption, typically a homestead exemption. For purposes of our ratings
of the state’s protection of a car, a bank account, and household goods, we

have assumed that the debtor has not claimed a homestead exemption. A few
states offer a wildcard in the amount of any unused portion of certain earmarked
exemptions for types of personal property. In these states, we have assumed
that the debtor has not used an exemption for tools of the trade or crops, but has
used the full exemption for a car, a bank account, and household goods.

Wage garnishment calculations. In calculating the amount of wages protected
from garnishment, we have assumed that the debtor is working full-time at
minimum wage and is the head of a four-person household that includes two
dependent children. If the state law explicitly requires the state minimum wage
rather than the federal minimum wage to be used in a particular calculation, we
have done so. In the few states that provide that a calculation is to be based on
the larger of the state or local minimum wage, we have used the state minimum.
In New York, the state minimum wage varies based on the size and location of
the employer, and in California it varies based on the size of the employer. In
both cases we have used the highest minimum wage. For simplicity, our wage
garnishment calculations do not distinguish between gross and net wages. In
drafting a wage garnishment limit, these distinctions are important, because the
exact calculations can make a significant difference.

Median home values. Our rating of the state’s protection of the debtor’s home
is based on the extent to which the state’s homestead exemption protects a
median-priced home in the state. In our previous reports, we based median home
values on the U.S. Census Bureau’s most recent American Community Survey.
This report is usually released in the fall and reflects the previous year’s median
prices, broken down by state.” Thus, in our October 2020 report we used the
median home values for 2019 that the Census Bureau had just released.

Unfortunately, the Census Bureau did not release an American Community
Survey in fall 2021. We therefore turned to state-by-state home sale price data
collected in by Zillow,? and determined the percentage by which home sale prices

1. https://data.census.gov/cedsci/table?q=Median%20home%20values&g=0100000US.04000.0

01&tid=ACSDT1Y2019.B25077&hidePreview=true.
2. Zillow Group, Inc., “Housing Data” (Downloaded October 2021). NCLC downloaded data from
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in each state increased from 2019 to 2020.2 We then applied that percentage to
the American Community Survey’s 2019 median home values, to estimate the
values that the Census Bureau would have shown for 2020 if it had released an
American Community Survey this year.

In New York, where the exempt amount ranges from $85,400 to $170,825
depending on the county, we have chosen the exemption amount ($170,825) that
applies to the ten most populous counties. The average of those 10 counties’
median home values was $597,820 in 2019,* and we used that figure in last
year’s report. For this year’s report we updated that figure by the percentage
increase that we derived from the Zillow data.

For the Virgin Islands, a 2010 figure® is the latest available. To approximate the
current median home value for last year’s report, we calculated the percentage
by which the median value of homes in the United States as a whole had
increased since 2010 and applied that same percentage to the 2010 Virgin
Islands figure. The result was a median home value of $339,962. This is
consistent with a 2019 figure for the average price of homes on St. Croix and St.
Thomas in 2019.6 For this year’s report we updated the $339,962 figure by the
percentage increase that we derived from the Zillow data.

Other rules. Some states provide higher exemption amounts for debtors who
are elderly or disabled. In this report we have not used these higher amounts.

Some states allow married debtors to “stack” their exemptions. For example, if a
state allowed a $2,000 exemption for a car, each spouse might be able to exempt
that amount and save a car worth $4,000. The figures in this report are based on
the individual exemption amounts unless otherwise stated.

Some states make a homestead exemption dependent in whole or in part on
filing of a document declaring that the home is the consumer’s homestead. In
those states, we have assumed that the debtor has filed the required declaration.

“Zillow Home Value Index (ZHVI),” which provides monthly median home value estimates.

3. Since the American Community Survey’s median home values are based on an average of
the values reported month-by-month over the course of the year in question, we took the same
approach with Zillow’s data, averaging the monthly home sale prices it reported during 2020
and comparing that to the average of the monthly home sale prices it reported during 2019.
4.See 2019 median home value estimates for New York counties.

5.U.S. Census Bur., Table 3-3, Selected Household Characteristics by Household Size: 2010
(click on the “Cross Tabulations Part 1” document listed under “Available Datasets,” then click
on the tab for Table 3-3).

6.U.S. Dept. of Housing & Urban Development, Comprehensive Housing Market Analysis:
United States Virgin Islands (Aug. 1, 2019), at 13. The average price is somewhat higher than
the median value, but this is to be expected since high-value homes will skew the average price
higher than the median.
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How we deal with ambiguities in exemption laws. When there are ambiguities
in state exemption laws, we have interpreted them in favor of a broader rather
than a narrower exemption. For example, some state laws are not very clear
about whether the state’s protection of the debtor’s wages continues after the
wages have been paid and deposited in the debtor’s bank account. If the statute
is worded in a way that suggests that the protection might apply to deposited
wages, for example by applying the exemption to wages that are “paid” as well
as “payable,” we looked for court decisions addressing this question. If we found
cases that provided any indication that the protection could be used to protect
deposited wages, we rated the state as allowing this. Similarly, some states’
exemption laws are not clear about whether a wildcard exemption can be used
to protect a bank account. For example, the statute may provide that the wildcard
exemption applies to “any real or personal property.” If we could find any cases
that treated such a wildcard as available to protect a bank account, we treated it
as available. If we have overlooked any decisions or statutes that address these
or other questions, please bring them to our attention.

Interpreting ambiguous exemption laws broadly is in line with the general
principle that state exemption laws are to be interpreted liberally in favor of the
debtor. But it also means that, even in states that we rate highly, the exemption
law may need improvements to make it clear that the broader reading is correct.
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