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Webinar Tips

* If you joined with a headset or through
your computer speakers, please be sure
your device volume settings are
properly adjusted

 If your headset is not working, please
try unplugging and re- plugging in
your device

 Everyone will be muted during this
presentation

* This training Is being recorded




Webinar Tips

e Questions? Type it in the Q&A function and we
will relay it to the speaker(s)

 |f you are having technical problems, please use
the Q&A function for help and | will assist you

e You can access the PPT for this webinar by
opening the “materials” drop down. We will also
post it on line and will send instructions on how
to obtain a certificate of attendance.




Please join us in Washington, DC this November for
NCLC’s annual Consumer Rights Litigation
Conference!

November 16"-19t, 2017
Lobby Day, November 15"

This will be a particularly special and energizing conference, with more courses
offered than ever before, all featuring high-quality and well-known speakers
addressing the 900+ consumer attorneys expected to attend. We hope you
will join us to network, brainstorm, and choose from over 60 breakout
sessions taught by leaders in the field of consumer law, making the CRLC the
most important event of the year for consumer advocates!

For more details, please visit https://www.nclc.org/conferences



https://www.nclc.org/conferences

Moderator — Abby Shafroth

National Consumer Law Center

Abby Shafroth is a staff attorney at the National Consumer Law Center and focuses on the
intersection of criminal and consumer law as well as student loan and for-profit school
issues. She is the co-author of two reports in the Confronting Criminal Justice Debt series:
The Urgent Need for Reform and A Guide for Litigation. She is also a contributing author of
the National Consumer Law Center’s Student Loan Law and Collection Actions treatises.

Prior to joining NCLC, Abby litigated civil rights and employment class and collective
actions at Cohen Milstein Sellers & Toll PLLC in Washington, D.C. She also previously
worked as an attorney at the Lawyers’ Committee for Civil Rights Under Law and as a law
clerk for the Honorable Richard A. Paez of the Ninth Circuit Court of Appeals. Abby is a
graduate of Harvard College and Harvard Law School.




Other Webinars in this Series

Upcoming webinars:

« Using Bankruptcy Law to Aid Criminal Justice Debtors (Oct. 17t, 2pm
ET)

* Intro to Harvard Criminal Justice Policy Program's 50-State Criminal Justice
Debt Law Web Tool (date TBD)

e Ensuring that People Are Not Jailed Due to Poverty: Reforming Policies and
Representing Clients in Criminal Justice Debt "Ability to Pay" Proceedings
(date TBD)

« Affirmative Litigation of Criminal Justice Debt Abuses—Theory and Practice
(date TBD)

Prior webinars:
« Confronting Criminal Justice Debt: Introduction and Impact on Communities
of Color (Oct. 4, recording online now)

Register for upcoming webinars and download recordings of past webinars at:
https://www.nclc.org/webinars.html




Presenter — John Pollock

Attorney, Public Justice Center, and
Coordinator, National Coalition for a Civil Right to

Counsel

John Pollock is a Staff Attorney for the Public Justice Center who has served for the past 8 years as the Coordinator of
the National Coalition for the Civil Right to Counsel. He focuses entirely on working to establish the right to counsel for
low-income individuals in civil cases involving basic human needs such as child custody, housing, safety, and public
benefits. Previously, John was the Enforcement Director for the Central Alabama Fair Housing Center and a Law Fellow
for the Southern Poverty Law Center. He graduated from Northeastern University School of Law in 2005. Among other
articles, he is the author of The Case Against Case-By-Case: Courts Identifying Categorical Rights to Counsel in Basic
Human Needs Civil Cases, 61 Drake L.J. 763 (Spring 2013) and It’s Not Triage if the Patient Bleeds Out, 161 U. Penn. L.R.

40 (2012).




Presenter — Robin C. Murphy

Chief Counsel, Civil Programs, National Legal Aid & Defender Assoc. (NLADA)

Robin has committed her career to advocacy on behalf of underserved individuals and groups to
protect and promote their legal rights. As NLADA’s Chief Counsel she provides legal advice to private
non-profit legal advocacy programs throughout the nation who receive funding from the Legal Services
Corporation (LSC). She advocates with the LSC and their Board of Directors for LSC regulations, policies,
procedures and oversight that maximize legal services programs’ ability to effectively provide high
quality services in their client communities.

Prior to joining NLADA, Robin enforced federal civil rights laws as a supervisory attorney at the US
Department of Education Office for Civil Rights. In addition, she has spent over twenty years practicing
at non-profit legal advocacy and government organizations throughout the country engaging in
litigation, policy and legislative advocacy to protect and promote the legal rights of individuals unable
to afford counsel primarily serving individuals with disabilities, children and survivors of domestic
violence.




Criminal Justice Debt

aka

e Court Debt

« Legal financial obligations (LFOs)
 Monetary sanctions

 Fines and Fees




Types of Criminal Justice Debt

Fines (penalties)
Restitution

“User fees” / costs
Surcharges

Later add-ons: interest, collection costs, payment plan
costs, late and missed payment penalties
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Importance of Criminal Justice
Debt Representation

» Harsh consequences of criminal justice debit:

— Huge debts that may snowball with interest and
collection costs

— Garnishment

— Frequent status hearings that interfere with job

— License suspension (1 in 6 drivers in VA)

— Restrictions on expungement, right to vote

— Longer periods of probation

— Warrants, arrest, and incarceration for failure to pay
— Increased interaction with criminal justice system
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The Advocacy Gap

Criminal Civil




Resources.
Litigation Guide
e Aimed at civil and criminal
litigators/practitioners

* Primarily focused on
Individual representation

 Includes practice checklists
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Topics in Litigation Guide

« Constitutional backdrop
 Defending against imposition
of fines and fees

o Seeking modification of debt
after Iimposition

e Defending against collection
e Bankruptcy

* Protections against
garnishment

o Affirmative claims
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New Criminal Justice Debt Chapter

www.nclc.org/library



http://www.nclc.org/library

Other Resources

by Criminal Justice Policy Program at Harvard Law School
available at cjdebtreform.org
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Other Resources

e NLADA Court Debt Listserv

 DOJ Fines and Fees Resource Guide
https://ojp.gov/docs/finesfeesresguide.pdf

 National Center for State Courts, National Task
—orce on Fines, Fees and Bail Practices
Resource Center:
nttp://www.ncsc.org/Topics/Financial/Fines-
Costs-and-Fees/Fines-and-Fees-Resource-
Guide.aspx
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https://ojp.gov/docs/finesfeesresguide.pdf
http://www.ncsc.org/Topics/Financial/Fines-Costs-and-Fees/Fines-and-Fees-Resource-Guide.aspx
http://www.ncsc.org/Topics/Financial/Fines-Costs-and-Fees/Fines-and-Fees-Resource-Guide.aspx
http://www.ncsc.org/Topics/Financial/Fines-Costs-and-Fees/Fines-and-Fees-Resource-Guide.aspx

The Right to Counsel in Cases
Involving Failure to Pay Court
Fees and Fines

By John Pollock
Coordinator, NCCRC
10/10/17






Status of the

right to counsel In fees
and fines cases
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When is there aright to counsel
In fees and fines cases?

e |Imposition of fees/fines in criminal proceeding?

* Yes, under 6th Amendment, if incarceration imposed in addition to
fees/fines. Argersinger v. Hamlin, 407 U.S. 25 (1972), Scott v. lllinois,
440 U.S. 367 (1979).

e Yes, under 6" Amendment, if criminal contempt proceeding and
Incarceration imposed in addition to fees/fines. Turner v. Rogers, 564
U.S. 431 (2011).

* Yes, under 6" Amendment, if suspended incarceration sentence
Imposed in addition to fees/fines. Alabama v. Shelton, 535 U.S. 654
(2002).

« Otherwise no, if only fees/fines imposed. But if no counsel, Sixth
Amendment does/may bar jailing for later parole/probation revocation or
civil contempt. Shayesteh v. City of South Salt Lake, 217 F.3d 1281
(10th Cir. 2000), United States v. Foster, 904 F.2d 20 (9th Cir. 1990),
United States v. Perez-Macias, 335 F.3d 421 (5th Cir. 2003), United
States v. Pollard, 389 F.3d 101 (4th Cir. 2004).



When is there aright to counsel
In fees and fines cases?

e Probation/parole revocation for failure to pay fees/fines?

Yes, under Sixth Amendment, if court reviving previously deferred criminal
sentencing. Mempa v. Rhay, 389 U.S. 128, 135 (1967).

Some states guarantee counsel for all probation/parole revocation cases via
statute or state constitution’s due process clause.

Otherwise, case-by-case under 14" Amendment (complex matter, argument
difficult to develop). Gagnon v. Scarpelli, 411 U.S. 778, 790 (1973) (14"
Amendment).

e Civil contempt involving incarceration for failure to pay fees/fines?

Some states guarantee counsel for all such cases via statute or state
constitution’s due process clause.

Some states have statutory right to counsel. Some states recognized right
to counsel under 14" Amendment prior to Turner, but unclear law now (may
depend on nature of prior ruling).

Otherwise, where gov't not prosecuting, case-by-case approach under 14t
Amendment (unusually complex). Where gov't is prosecuting, law is
unclear. Turner v. Rogers, 564 U.S. 431 (2011) (14" Amendment).



When is there aright to counsel
In fees and fines cases?

Driver’s license suspension or wage garnishment for failure to pay
fees/fines?

e No 6" Amendment right to counsel. Scott v. lllinois, 440 U.S. 367 (1979) (6%
Amendment right to counsel attaches upon actual incarceration).

e Caselaw on 14" Amendment right to counsel is negative

e Could be right to counsel under state statute or state constitution (e.g. NJ).

Affirmative litigation (bankruptcy, remission of fines, unlawful collection
practices?

 No known right to counsel at the federal or state level.



Right to counsel in fees and fines cases
expansion efforts

e Litigation:

o Alabama (Montgomery, Alexander City)
« California (San Francisco)

o Georgia (DeKalb County)

e Louisiana (New Orleans)

o Mississippi (Biloxi, Jackson)

e Missouri (Ferguson, Jennings)

* Nebraska (Douglas County)

* New Jersey (Burlington County)

e Tennessee (Rutherford County)

« Washington State (Benton County)

e Leqislation: Louisiana, Mississippi, New
Hampshire, Utah

e Court rule: New Hampshire




Policy arguments for RTC in fees/fines

lawyer needed for proper
ability-to-pay determination

« Civil incarceration requires present abili
pay; courts often focus on past ability

« Civil incarceration can’t be for punis
e Imputation of income

e Judicial bias / morality judg
ability-to-pay determinati



Policy arguments for RTC in fees/fines
absurdity of right depending on type

All of these involve the same ability-to-p
determination:

 Deferred/suspended | sentence

e Contempt (civil? criminal?)

* Probation / parole violation

e Warrant for failure to pay / ap
conviction or sentence!)



Policy arguments for RTC in fees/fines cas

the criminal/civil divide

State v. Roll, 298 A.2d 867 (Md. 1973) (“Today, the line betw
and criminal contempt is frequently hazy and indistinct. Oft
same acts of omissions may constitute or at least embrace

both ... )

Key v. Key, 767 S.E.2d 705 (N.C. App. 2014) (“The distri
imposition of a criminal punishment and its exclusion of
Defendant was delinquent at the time of the order's e
purge provision lead us to conclude that the court mi
the contempt “civil’ rather than ‘criminal.” )

Tyll v. Berry, 758 S.E.2d 411 (N.C. App. 2014)
between an indigent individual's right to appol
contempt proceeding and his right to cou
proceeding, we must initially determine
proceeding and order in this case |
contempt. Here, the contempt
court held defendant in civi



Policy arguments for RTC in fees/fines c

rejecting the criminal/civil distinctio

Ridgway v. Baker, 720 F.2d 1409 (5™ Cir. 198
(“The right to counsel turns on whether depri
of liberty may result from a proceeding, not
characterization as ‘criminal’ or ‘civil.™)

DeWolfe v. Richmond, 76 A.3d 1019 (M
“[R]egardless of whether the source of
defendant's right to state-furnished c
Article 24 [due process] or Article
Declaration of Rights [6" Amend
we have reaffirmed that the ri
proceeding that may result |
Incarceration.”)



Policy arguments for RTC in fees/fines ca
rejecting “keys to their own prison’

Pasqua v. Council, 892 A.2d 663 (N.J. 2006) (“Def
argue that plaintiffs possessed the keys to the jail
door. That makes sense only if one accepts the
plaintiffs had the wherewithal to pay their child s
arrears. It is the purpose of the child support h
establish that very point. It is at that hearing t
Indigent parent untrained in the law, and pe
and inarticulate, needs the guiding hand
prove that his failure to make support p
due to willful disobedience of a court
his impecunious circumstances.”)



Better approaches to fees/fines cases
The Colorado approach (HB 1311) (201

The court shall not issue a warrant for failure to p
money, failure to appear to pay money, or failure
at any post-sentencing court appearance wherel
defendant was required to appear if he or she f
a monetary amount; However, a court may IS
warrant or incarcerate a defendant related to
failure to pay a monetary amount only thro
procedures described in paragraphs (a) t
subsection (3).

[Subsection (3): impose part or all
sentence, consider a motion to
Institute proceedings for co



Better approaches to fees/fines cas
The Utah approach (SB 71) (2017

« By default, criminal case debt that Is
treated as civil judgment

e Court can treat delinquent crimina
contempt upon motion of prosec
creditor, or court’s own motion



RTC in fines and fees cases:

Policy Recommendations




“‘Before we send a man to prison, shouldn’t we at least be positive that he’s not rich?”



Questions?

John Pollock
Coordinator, Nat’'l Coalition for a Civil Right to Counsel
jpollock@publicjustice.org
(410) 400-6954
http://www.civilrighttocounsel.org



ROBIN C. MURPHY, CHIEF COUNSEL, CIVIL
PROGRAMS, NLADA

NATIONAL CONSUMER LAW CENTER
OCTOBER 10, 2017


































































Resource List for Fines & Fees Reforms

U. S. Department of Justice

U.S. Department of Justice, Civil Rights Division: Ferguson Police
Report https://www.justice.gov/sites/default/files/opa/press-
releases/attachments/2015/03/04/ferguson police department report

1.pdf
U.S. Department of Justice, Civil Rights Division and Office for Access

to Justice: Dear Colleague Letter Regarding Law Enforcement Fees and
Fines, (March 14, 2016

https://www.google.com/search?g=department+of+justice+dear+collea
ge+letter+March+14%2C+2016&o0g=department+of+justice+dear+collea
ge+letter+March+14%2C+2016&aqgs=chrome..69i57.20046]0/&sourcei
d=chrome&ie=UTF-8

Department of Justice: Office of Justice Programs: Resource Guide:
Reforming The Assessment And Enforcement Of Fines and Fees

https://ojp.gov/docs/finesfeesresguide.pdf



https://www.justice.gov/sites/default/files/opa/press-releases/attachments/2015/03/04/ferguson_police_department_report_1.pdf
https://www.justice.gov/sites/default/files/opa/press-releases/attachments/2015/03/04/ferguson_police_department_report_1.pdf
https://www.justice.gov/sites/default/files/opa/press-releases/attachments/2015/03/04/ferguson_police_department_report_1.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjqx4OVus_TAhWIQCYKHQ8qB_wQFggqMAA&url=https://www.justice.gov/crt/file/832461/download&usg=AFQjCNEzKRKZ1OBY3mIQnAsJZVXZYcjFfg&sig2=te2VQx9ow1r1JM_heg2jPA
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjqx4OVus_TAhWIQCYKHQ8qB_wQFggqMAA&url=https://www.justice.gov/crt/file/832461/download&usg=AFQjCNEzKRKZ1OBY3mIQnAsJZVXZYcjFfg&sig2=te2VQx9ow1r1JM_heg2jPA
https://www.google.com/search?q=department+of+justice+dear+colleage+letter+March+14,+2016&oq=department+of+justice+dear+colleage+letter+March+14,+2016&aqs=chrome..69i57.20046j0j7&sourceid=chrome&ie=UTF-8
https://www.google.com/search?q=department+of+justice+dear+colleage+letter+March+14,+2016&oq=department+of+justice+dear+colleage+letter+March+14,+2016&aqs=chrome..69i57.20046j0j7&sourceid=chrome&ie=UTF-8
https://www.google.com/search?q=department+of+justice+dear+colleage+letter+March+14,+2016&oq=department+of+justice+dear+colleage+letter+March+14,+2016&aqs=chrome..69i57.20046j0j7&sourceid=chrome&ie=UTF-8
https://www.google.com/search?q=department+of+justice+dear+colleage+letter+March+14,+2016&oq=department+of+justice+dear+colleage+letter+March+14,+2016&aqs=chrome..69i57.20046j0j7&sourceid=chrome&ie=UTF-8
https://ojp.gov/docs/finesfeesresguide.pdf

Resource List for Fines & Fees Reforms

* National Center for State Courts

* National Task Force on Fines, Fees and Bail Practices Resource Center

e http://www.ncsc.org/Topics/Financial/Fines-Costs-and-Fees/Fines-and-Fees-Resource-
Guide.aspx

* |ncludes:

* Task Force Products such as:
e Lawful collection of legal financial obligations: A bench card for judges
* Policy Papers and Resolutions such as:

e Resolution 3 Encouraging Education on and Use of the Bench Card on Lawful Collection of
Court-Imposed Legal Financial Obligations Prepared by the National Task Force on Fines,
Fees, and Bail Practices (February 1, 2017)

e The End of Debtors’ Prisons: Effective Court Policies for Successful Compliance with Legal
Financial Obligations (2015-2016)

e State Reports and Resources

* National Reports


http://www.ncsc.org/Topics/Financial/Fines-Costs-and-Fees/Fines-and-Fees-Resource-Guide.aspx
http://www.ncsc.org/Topics/Financial/Fines-Costs-and-Fees/Fines-and-Fees-Resource-Guide.aspx
http://ccj.ncsc.org/%7E/media/Microsites/Files/CCJ/Resolutions/02012017-Encouraging-Education-Use-Bench-Card-Lawful-Collection.ashx
http://ccj.ncsc.org/%7E/media/Microsites/Files/CCJ/Resolutions/02012017-Encouraging-Education-Use-Bench-Card-Lawful-Collection.ashx
http://ccj.ncsc.org/%7E/media/Microsites/Files/CCJ/Resolutions/02012017-Encouraging-Education-Use-Bench-Card-Lawful-Collection.ashx
http://cosca.ncsc.org/%7E/media/Microsites/Files/COSCA/Policy%20Papers/End-of-Debtors-Prisons-2016.ashx
http://cosca.ncsc.org/%7E/media/Microsites/Files/COSCA/Policy%20Papers/End-of-Debtors-Prisons-2016.ashx

Resource List for Fines & Fees Reforms

¢ Criminal Justice Program at Harvard Law School

e http://cipp.law.harvard.edu/

* Confronting Criminal Justice Debt:

e A Comprehensive Project for Reform is a collaboration of the Criminal Justice Policy Program and the National
Consumer Law Center (NCLC).It focuses on the fees and fines imposed by criminal justice system

e The project consists of three parts:
e Confronting Criminal Justice Debt The Urgent Need For Comprehensive Reform

e http://www.nclc.org/images/pdf/criminal-justice/confronting-criminal-justice-debt-1.pdf

* Confronting Criminal Justice Debt: A Guide For Policy Reform

e http://cipp.law.harvard.edu/assets/Confronting-Crim-Justice-Debt-Guide-to-Policy-Reform-FINAL.pdf

* Confronting Criminal Justice Debt: A Guide For Litigation

e http://cipp.law.harvard.edu/assets/CJD-LitigationGuide.pdf

* New Resource: 50 State Criminal Justice Debt Reform Builder

e https://cidebtreform.org/



http://cjpp.law.harvard.edu/
http://www.nclc.org/issues/confronting-criminal-justice-debt.html
http://www.nclc.org/issues/confronting-criminal-justice-debt.html
http://www.nclc.org/images/pdf/criminal-justice/confronting-criminal-justice-debt-1.pdf
http://cjpp.law.harvard.edu/assets/Confronting-Crim-Justice-Debt-Guide-to-Policy-Reform-
http://cjpp.law.harvard.edu/assets/CJD-LitigationGuide.pdf
https://cjdebtreform.org/

National Legal Aid & Defender
Association Guides

Court Debt Memo July 2016
Reentry Memo April 2015

What Can and Cannot Be Done Revised July
2016



Questions?




Just a Reminder

Tomorrow you will receive an email with:

 The recording and materials for this
webinar

e A survey

e |[nstructions for receiving a certificate
of attendance.

Thank you to our speaker!

Since 1969, the nonprofit National Consumer Law Center® (NCLC®) has worked
for consumer justice and economic security for low-income and other

disadvantaged people, including older adults, in the U.S. through its expertise in
policy analysis and advocacy, publications, litigation, expert witness services,
and training. www.nclc.org




	Slide Number 1
	Webinar Tips
	Webinar Tips
	Please join us in Washington, DC this November for NCLC’s annual Consumer Rights Litigation Conference! �November 16th-19th, 2017�Lobby Day, November 15th 
	Slide Number 5
	�Other Webinars in this Series
	Slide Number 7
	Slide Number 8
	Criminal Justice Debt
	Types of Criminal Justice Debt
	Importance of Criminal Justice Debt Representation
	The Advocacy Gap
	Resources: �Litigation Guide
	Topics in Litigation Guide
	New Criminal Justice Debt Chapter
	Other Resources
	Other Resources
	Slide Number 18
	Slide Number 19
	Status of the�right to counsel in fees and fines cases
	Slide Number 21
	Slide Number 22
	Slide Number 23
	Slide Number 24
	Slide Number 25
	Slide Number 26
	Right to counsel in fees and fines cases �expansion efforts
	Slide Number 28
	Slide Number 29
	Slide Number 30
	Slide Number 31
	Slide Number 32
	Slide Number 33
	Slide Number 34
	Slide Number 35
	Slide Number 36
	Slide Number 37
	LSC Funded Programs: Opportunities and Limitations to Combat Inequitable and Unconstitutional Imposition and Enforcement of Court Fines and Fees
	Introduction:
	Some reasons Why Legal Aid programs Should do this work
	Department of Justice Report Findings of �Civil Rights Violations : �Ferguson, Missouri:�
	Department of Justice Report Findings of �Civil Rights Violations: �Ferguson, Missouri�
	Department of Justice Report Findings of �Civil Rights Violations: �Ferguson, Missouri�
	�
	Three Key Regulations �for LSC programs�
	Four Questions: Regarding Eligibility 
	Is your advocacy representation in a criminal proceeding as defined in �45 CFR 1613?
	Advocacy Not Prohibited by 45 CFR 1613
	Other Exceptions TO 45 CFR 1613 Limitations
	Is this an action that collaterally attacks a criminal conviction?�
	Does the client fall within the definition of prisoner as defined in  45 CFR 1637?
	LSC’s Definition of Prisoner in 45 CFR 1637 Does Not Include:
	LSC programs Are not prevented from providing all services to Prisoners?
	Could an lSC program represent �Dequan Jackson?�
	Effective Advocacy By LSC programs �regarding fINES and Fees 
	Litigation
	DOJ/ATJ 2016 Dear Colleague Letter
	Policy Advocacy with the Courts
	Public Rulemaking 
	Resource List for Fines & Fees Reforms�
	Resource List for Fines & Fees Reforms�
	Resource List for Fines & Fees Reforms�
	National Legal Aid & Defender Association Guides
	Slide Number 64
	Slide Number 65

