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Presenter — John Van Alst

« Joined NCLC in 2006 as a Staff Attorney at the
Center’s Washington, DC Office.

« At NCLC John specializes in issues related to car
sales and finance.

 Prior to joining NCLC John work for seven years
as an Attorney with Legal Aid of North Carolina.

« While at Legal Aid he focused primarily on
consumer issues. He was also the Chair of the
North Carolina Consumer Law Task Force.
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Presenter - Mark H. Steinbach

« A partner in the Washington, D.C. law firm of
O’Toole, Rothwell, Nassau & Steinbach.

« He currently serves as President of the Maryland
Consumer Rights Coalition and previously served
on the Board of Directors of the National
Association of Consumer Advocates.

* Mark’s law practice focuses on representing
consumers who have experienced problems with
car dealers and auto finance companies.
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Presenter - Mary C. Lobdell

« Section Chief of Tacoma Consumer Protection

Office where her practice is focused on regulating
advertising and sales practices in the auto
industry.

Mary has over 20 years experience with the
Office of the Washington State Attorney General
In tax, bankruptcy, collection and consumer law
Issues.

Mary has been recognized by the Attorney

General with an Excellence Award and the

Governor with a Governor’s Quality Improvement
Award. NCLC
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CAR DEALER ADD-ONS

Mark Steinbach
O’Toole, Rothwell, Nassau & Steinbach
September 16, 2010




Loan Packing

 Targets the “payment buyer,” someone primarily

concerned with getting a monthly payment they can
handle.

 The payment buyer doesn’t focus on a car’s cash price, or
the cash price of other products that may be included in a
deal. If a payment buyer thinks he or she can make the
monthly loan payment, the deal papers will be signed.

Many payment buyers never know they’ve purchased
various car dealer add-ons like GAP insurance or paid $895
for an Appearance Package consisting of pinstripes and
cheap plastic door edge guards.




CAR DEALER ADD-ONS

Financing Mud flaps
Extended Service Contracts Appearance Packages/Environment

GAP (Guaranteed Asset Protection) Packages/Tinted Windows

Credit life, accident or disability BRI Rtatection packages

inslr Prepaid maintenance packages

Undercoating Road Service/club membership

Theft protection/car alarms/auto

Rustpragil immobilizers

Paint sealant/clear coat protection _
Lojack

llEtch”
Various prep fees (extra profit)

Plastic door-edge guards “Dealer Price Add-On” or “Adjusted
Market Value” (extra profit)

Fabric protection
Pinstripes
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“F&I Office”

 The “F&Il Office” is where a manager “closes”
the deal and has the customer sign the

paperwork. “F&I” is an abbreviation for
“Finance and Insurance.”

* |[t’s where the “magic” happens: where dealer
add-ons are sold and where loans are packed.




Time Spent in Dealership

o, 2000 2007  Sales
F&I Office

15%
anull 33% 30%
Office

52%

Sales Office 73.6 Minutes Sales Office 41.5 Minutes
F&lI 21.4 Minutes F&lI 45.4 Minutes
Show Room 47.2 Minutes Show Room 52.0 Minutes
Total 142.2 Minutes Total 138.9 Minutes
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Dealers Profit from Arranging
Financing

* Dealers who arrange financing for their customers
often receive kickbacks from auto finance companies.
Rather than pass along to customers the lowest
interest rate for which they qualify, dealers mark-up
the financing before they offer it to the customer.

Dealers then split the added interest with the auto
finance company.

For more on this, go to www.nclc.org and check out
NCLC’s August 19, 2010 webinar entitled “Dealer
Kickbacks: How Car Dealers are Paid to Put Us in More
Expensive Loans and How We Can Stop It.”




Why car dealers like add-ons

They often carry huge profit margins:

“Appearance Package” consisting of pinstripes and plastic door edge
guards costs less than $45 but lists for $895, a mark-up of some 2,000%

“Pre-paid Maintenance Packages” earn dealer up-front payment of S895
for discounted oil changes and other services that customer may never
use.

“GAP” costs dealer $295, dealer sells it for S595
Extended service contracts cost dealer S595, dealer sells it for $1,995

“Dealer price add-on” or “Adjusted Market Value” charges — pure profit




How do dealers get away with such
huge mark-ups?

The Automobile Information Disclosure Act passed in 1958 (15
U.S.C. § 1231) requires dealers to disclose the Manufacturer’s
Suggested Retail Price (“MSRP”) of new vehicles, plus the MSRP of
each accessory or item of optional equipment applied to the car by
the manufacturer, plus freight charges. This gives buyers a
reference point.

There are no laws requiring dealers to disclose the MSRP for their
add-ons. So they can list whatever price they wish, knowing buyers
have no similar reference point.

Dealers target the “payment buyer,” the customer who cares only
whether they can afford the monthly payment and who pays little
attention to what goes into the price they pay. These customers
are the most frequent victims of “payment packing.”
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The Two Kinds of Dealer Add-ons:

* Add-ons which are “pre-loaded”

 Add-ons which are sold at the “back-end” of
the deal.




Pre-Loaded Add-ons

Installed on car before customer sets foot on the lot
If customer buys the car, these products are included

Customer cannot refuse to purchase pre-loaded add-ons — if customer
wants the car, it comes with the add-ons

Examples: Undercoating, Appearance Package, Dealer Price Add-on (i.e.,
extra profit)

Pre-loaded add-ons typically carry the highest margin because dealers can
make something sound valuable (“Appearance Package”) but not disclose
what is included unless specifically asked.




The fundamental abuse with pre-
loaded add-ons

Products which “sell themselves” or have actual value can
be offered to buyers as options at the back-end, but
products which have little or no value have to be forced on
buyers by pre-loading them on cars before they are placed
on the lot for sale.

Pre-loaded add-ons deny buyers the right to turn down
products which carry a high price and provide little or no
value.



Pre-loaded add-ons do not increase
value of collateral

Lenders are not willing to lend more money on a vehicle
with pre-loads b/c pre-loads like rustproofing, mud flaps or
paint sealant don’t increase value of collateral

Nothing in the Black Book or Blue Book gives an increased
value if a car has pre-loaded add-ons

When dealers ask customers for info on their trade-ins,
they never ask if the trade has undercoating, rustproofing
or any other common add-on b/c they don’t affect the car’s

value




How pre-loaded add-ons are sold

 The Manufacturers Suggested Retail Price sticker must be
placed on every new car offered for sale. 15 U.S.C. § 1231

 Many dealers add their own sticker, which is made to look

as “official” as possible by using an image of a gas tank
similar to the one on the MSRP sticker.
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Example of pre-load abuse

A car dealer added the following charges on a dealer sticker for
every new vehicle placed on its lot for sale:

Dealer Price Ad On S1,000
Appearance Pkg. 895
Auto Immobilizer 995

This enabled dealer to start negotiations from a point nearly $3,000
above the MSRP, while its costs were less than $200.
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Back-end Products

Almost any product (including items sometimes pre-loaded on cars) can
be offered at the back-end, in the F&I Department

Usually, customer has already agreed on cash price of car

Purchase of these products ostensibly is optional

If the customer declines the product, it is not part of the deal
Examples: Extended service contracts, GAP, car alarm, paint protection

Back-end products can be facilitated by payment packing




F&I Customer Acceptance Rates 2007

Environmetal Package
Prepaid Maintenance
Theft Deterrent

GAP

Credit Life/A&H Insurance

Extended Service Contracts

Lease (new and used)
Tire and Wheel

Finance 28% 68%

0% 10% 20% 30% 40% 50% 60% 70% 80%

™ Used ™ New

Survey by Superior Integrated Solutions , , i
www.fi-magazine.com/statistics




The “Big Three” Back-end Products

* Extended Service Contract
e GAP
* |nsurance (credit life, accident and disability)




How the “Big Three” are different than
most other add-ons

Most lenders agree in advance to finance the cost of the Big Three,
within limits, and require dealers to itemize those costs on Retail
Installment Contracts

Many states specifically regulate their sale

Many states require that charges for these items be itemized on
Retail Installment Contracts

Some states require that the Retail Installment Contract disclose
their purchase is voluntary

By regulating their sale, lenders and states confer a certain
legitimacy on the Big Three that pre-loaded add-ons do not have




The key to understanding dealer
add-ons: financing

* Lender rate sheets containing program terms
outline how much lenders will pre-approve for
selected or preferred back-end products.




Highlights of Hypothetical Rate Sheet

1st TIER 2ND TIER 3RD TIER 4TH TIER

750+ credit score  725-749 score 696-724 score 677-695 score

605 or greater credit 665 or greater 6065 or greatet 665 or greater
scote for co-buyer  for co-buyer for co-buyer for co-buyer

140% max advance 130% max advance 120% max advance 110% max advance

Max amt financed  Max amt financed Max amt financed Max amt financed

Buy rate 5.5% Buy rate 6.25%  Buy rate 7.0% Buy rate 8%




Advance

Advance is plus, plus, plus (title, license, doc fee, ext. warranty, GAP, insurance not included).
Measured by invoice on new Vehlcles NADA trade-in on used vehicles.

Back-end Guidelines: Max allowable back-end for all products is 25% of cash sale price (excludes
watranty); back-end additions include sales tax, license, registration and doc fees + soft adds

Mechanical Breakdown Warranty Guidelines

2WD cars, trucks: $2,000 or 10% of cash sales price, whichever is greater
4WD cars, trucks: $2,500 or 10% of cash sales price, whichever is greater

GAP: Max advance is $800.

Flat fees for contract:
1% of amount financed ($450 max), charged back if customer doesn’t make 1st payment

Ineligbile collateral, exclusions:

Kias, Suzukis, Isuzus more than 3 years old, all Daewoo, all Chinese products, salvaged vehicles,
branded Vehlcles lemon law buy-backs, van conversions, vehicles over 100K miles, gray market
vehicles

Participation/Chargeback Guidelines: 75/25 split. Chargeback on uneatned amount if voluntarily

pre-paid within 90 days from purchase, ot in event of repo, bankruptcey or charge-off, if buyer has
made fewer than 3 payments.




jAMER:CREDlT“

Building relationships. Creating solutions.
That’s the AmeriCredit difference.

New & Used Non-Recourse Auto Finance Program - Oklahoma
Effective January 17, 2008
Tier [ H [ v v vi Vil Vil
CB Score 720+ 680-719 6§50-679 §20-649 580-618 550-579 525-549 <325
8.10% 8.10% 9.35% 10.10% 12.10% 12.85% 13.85% 15.85%
Buy Rates from™ to 1o ta to fo to to ta
15.10% 15.45% 15.65% 16.90% 19.35% 20.35% 21.65% 22.35%
Max Participation*™ 2% 2% 2% 2% 2%, 2% 2% 2%
All P ici 1 i i i £4

* Gontract APRs cannot exceed State usury limitatlons by model year
** The deater will recelve participation of up io 2% based on the appllcant's cradit quality

Program Guidelines

Term Eliglbllity

48 month term o less:

Milezge cannot exceed 806,000
Additianat $295 fee for 12 mth
iarm exlension 1o 60 months

81-72 month tamm. 49-80 month lerrn:

Mileage cannol exceed 60,000 Mileane cannot excead 70,000
Min. Wholsesale Value or Invaice: $10,000 )

Deaalor Advance

Acquisition Fees
Dealer Buydown

Assignment Fee

Involce ar Wholesale + TT&L + L/AH + Saervice Contract + GAP + approved Documeniation faas
Standard advance Is < 135% - Additional rate will be added for highar advances.

Additional 5100 Acquisition lee an Suzukl, Mitsubishi, Cldsmobila, and Chevy Avea

A non-refundable acquisition faa may be assessed for each toan based upon the appilcant's credit quality

Any rate can ba "bought down”™ by substituting fee equal 1o 2% of amounl financed far every 1% of required rate

A $75 non-refundabla fee will be assessed for each contract funded

Eliglble Vehiclaes

eligible Vekhicles

Jolnt Appilicants

Other

7 years old or newer with less than or equal 1o 80,000 miles
Vehicla must be In appropriate value guide to be cansiderad

Commerclal vehlcles; Exotics; Cross Lander; "Gray Market” vehlcles (odomatar fraud, salvage tillas,
repalred flood damage and VIN cloning)

Average buresu score will determine pricing. Bureau score based on AmeriCredit bureau scora.
Simple interest contracts anly

Prool af Insurance {No Binders/30-Day Folicies)
Program exceplions wiil be cansidered on a deal-by-deal basis
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BANK FEES FUEL THE NEED TO SELL
ADD-ONS

* Especially for customers with bad credit scores,
auto lenders will demand “bank fees” to
compensate them for higher risk

Sale of profitable add-ons can make it possible to
cover the bank fees

Bank fees are not disclosed to the buyer,
distorting the fair and efficient operation of the
marketplace




HOW A SALES MANAGER STRUCTURES
A DEAL FOR MAXIMUM PROFIT

Works backward from desired monthly payment

Uses software to identify the most profitable deal
or reviews rate sheets from different lenders

Has to work within limits imposed by customer’s
income and downpayment

Often has to “rehash” the deal if the lender balks
at how hard the dealer is pushing




How to Challenge Abusive Add-ons

First, look to whether they are properly

disclosed under your state law

— Some states require that Retail Installment
Contracts and/or Buyer Orders contain an
itemized disclosure of charges not included in the
MSRP or base price of the vehicle

— Are the charges for the add-ons hidden in the
cash price of the car, i.e., did dealer bump up the
sales price by the cost of the add-ons?




Do add-ons kick price |
MSRP?

n excess of

 Where cash price of car exceeds MSRP, dealer
may have duty to disclose why car was sold in

excess of its advertised price.

Bill Crouch Foreign, Inc., 96 F.T.C. 111 (1980)

Consent Order (violation of F
dealer failed to disclose clear

'C Act when
y and

conspicuously that total purchase price

exceeded MSRP)




Was add-on a bona fide product
offered in good faith?

 The UCC requires that all parties act “in good
faith.” Per NCLC Consumer Warranty Law
Manual, a court is authorized “to police the
transaction for unreasonableness and to reach
a decision based as much on equities as on
the written agreement.”




Was the add-on worthless?

 Some old FTC cases suggest a retailer can be
prevented from making reference to a
deceptive price. By setting a price of $895 for
its Appearance Package, the dealer is
representing the customer is getting a
substantial product of real value (not

pinstripes and cheap plastic door edge
guards).




Use the add-ons’ high price

e “...the price at which a merchant closes a
contract is an excellent index of the nature
and scope of his obligations ...” Comment 7
to UCC §2-314.




Unconscionability

 While always a tough argument to make, you
can show the dealer forced the product on the
buyer by pre-loading it, because it knew that
given a choice, no customer in her right mind
would pay $S895 for pinstripes and cheap
plastic door edge guards.




Where add-on description is
ambiguous or misleading

e Often, only the 2 or 3 words on the dealer
sticker inform the buyer of what is being sold.
Those few words may be incomplete,
misleading or ambiguous and subject to UDAP
challenge.




Look for double-dipping

 Some dealers like to charge fees for work they
have already been paid for by the
manufacturer, such as getting the car ready
for delivery to the customer (“Glaze” packages
and other prep fees)




False implication the add-on was
provided by the manufacturer

* Dealers sometimes convey the false
impression an add-on was provided by the
manufacturer when, in fact, it was provided
by the dealer. Potential UDAP violation, often
intended to make buyer think dealer had no
control over price.




Did dealer fail to provide the add-on?

e Dealers have been known to charge for, but
not provide, add-ons. Potential UDAP
violation, of course. Can also be TILA
violation. Gibson v. LTD, Inc., 434 F.3d 275

(4t Cir. 2006).
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1.2

1.3.

L. JUDGMENT SUMMARY

Judgment Creditor: State of Washincton

Judgment Debtor:  Resource Dealer Group, Inc.; and '
Associates Dealer Group of Bellevue Washington, Inc

Principal Judgment Amount:

a. Cy Pres and Complaint Procedure: Complamt and arbltranon program; and’

b. Civil Penalties:
Costs and Attorney Fees:

Total Judgment:

Post Judgment Interest Rate:

Adde e L Y. o~

$400,000.00 in cy pres payment - :

($200 000.00to Legal Aid for Washington
(The Law Fund); $100,000.00to. Natlonal
Consumer Law Center; Inc., and $100,000.00
to an interest bearing cy pres account with

the Washington State Attorney General,
Consumer Protection Division for consumer
education purposes.)

$150,000.00
$350,000.00
$900,000.00

12% per annum

~ T w— —~ - -
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4.3 In]unctlons Defendants and all their successors, assigns, transfefees ofﬁcers"
agents servants, employees representatives and all other persons or entities in active. concert or
part1c1pat1on with Defendants are hereby permanently enjoined and restramed from directly or
indirectly engaging in the following acts or practices in the state of Washmgton and from failing
to comply with the prov1s1ons of the Consumer Protection Act, chapter 19.86 RCW and chapter- |
48.30 RCW, including but not limited to:

a. Teachmg, training, counseling, tracking, or aiding or abetting others, in |
- any manner, to misrepresent, directly or by implication, the amount of a monthly |

automobile payment;

© Copyright, National Consumer Law Center, Inc., All rights reserved
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b. Teaching, training, counseling, or aiding of abetting others, in any manner,
to misrepresent, directly .or by 1mpl1cat10n the voluntary and opuonal nature of
purchasmg Defendants’ products;

c. Teaching, training, counseling, or aiding.Or abetting others, in any _ma;iner
to misrepresent, directly or by implication, the actual price of credit insurance, or service
contracts charged to a consumer; | |

d. Teaching, training, counseling, or aiding and abetting others, in any
-manner, to utilize any technique.’wrhere a monthly payment is deceptively adjuste'd higher

than that previously quoted and/or agreed to by a prospective purchaser.

© Copyright, National Consumer Law Center, Inc., All rights reserved




‘ NAAG Resolution on Packing

NATIONAL ASSOCIATION OF ATTORNEYS GENERAL

Adopted
Spring Meeting
March 23-26, 1999
Washington D.C.

RESOLUTION

CONSUMER PROTECTION REGARDING “PACKING:” DURING CAR
SALE/LEASE NEGOTIATIONS .

WHEREAS, “packing” is the deceptive practice of misrepresenting monthly payments
to consumers during auto sales and lease negotiations in order to facilitate the sale of automobile
related products and services; and

WHEREAS, consumers are entitled to be dealt with in a fair and non-deceptive manner
during negotiations to buy or lease a car; including their right to receive timely, accurate and non-
misleading information about the cost of the vehicle and all related products and services; and

WHEREAS, auto sales complaints to our respective consumer protection units continue
to rank high among concerns expressed by consumers; and

© Copyright, National Consumer Law Center, Inc., All rights reserved



‘ NAAG Resolution on Packing

WHEREAS, some automobile dealers use “packed” payment schemes and poor
disclosure to trick consumers into believing that services such as credit insurance, automobile
service contracts, chemical protection, and security devices are included or provided “free” in the
purchase or lease contract or are discounted or that such products and services are not optional
when financing a vehicle; and

WHEREAS, the misrepresentation of monthly payments violates the “good faith” or
fiduciary duty of those who engage in the business of selling insurance; and

WHEREAS, states continue to pursue vigorous law enforcement, business training, and
consumer education to deter deceptive practices in the automobile industry:

NOW, THEREFORE, BE IT RESOLVED THAT THE NATIONAL
ASSOCIATION OF ATTORNEYS GENERAL:

1. Supports voluntary efforts by the auto sale\lease, credit insurance, and service contract
industries to eradicate the practice of misrepresenting monthly payments and related deceptive
practices in order to facilitate the sale of automobile related goods and services.

© Copyright, National Consumer Law Center, Inc., All rights reserved



‘ NAAG Resolution on Packing

2. Undertakes to educate consumers in recognizing the misrepresentation of monthly
payments during the negotiation process.

3. Hereby encourages the Federal Reserve Board and the Federal Trade Commission (FTC)
to investigate and review auto industry sales practices employed during negotiations for the
purchase or lease of a vehicle and the quoting of monthly payments with respect to compliance
with Truth in Lending Act, 15 USC § 1601 and the FTC Act, 15 USC § 41 et seq.

4, Authorizes its Executive Director and General Counsel to transmit these views to
Members of Congress, The Federal Reserve Board, the Federal Trade Commission, other federal
and state enforcement agencies, industry groups, and other interested parties.

© Copyright, National Consumer Law Center, Inc., All rights reserved



‘ Add-ons and Loan Packing

=Questions
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NATIONAL
CONSUMER LAW

CENTER®
T

Working Cars for Working Families

Add-ons and Loan Packing: How and why car dealers “pack”
loans and the products they use to do it

John W. Van Alst- National Consumer Law Center

© Copyright, National Consumer Law Center, Inc., All rights reserved



Dealer Add-ons- Back end/ LLoan Packing

The Problem- A wide range of overpriced that
the dealer uses to “pack” the loan

Rust Proofing
Window Etch

Service Contracts
Key Chains and Pens
GAP Insurance

© Copyright, National Consumer Law Center, Inc., All rights reserved



Dealer Add-ons- Back end/ LLoan Packing

The Problem-

The dealer presents the consumer with a
monthly payment during the purchase
process without disclosing the loan term or
itemizing what is being purchased

In the F&I department loan is “packed” without
consumer’s knowledge or consent.

© Copyright, National Consumer Law Center, Inc., All rights reserved



Dealer Add-ons- Back end/ LLoan Packing

The Solution

Require Add-ons to be negotiated after agreement is
reached as to the purchase price of the car

Posted pricing of all add-ons
Disclosure of two different options-
o Price of car alone

a Price of car with add-ons

For 3™ party add-ons, amount being retained by
dealer should be posted

Regulation of relationship between dealer and add-on
supplier

Right to Cancel- Rebate Calculations

© Copyright, National Consumer Law Center, Inc., All rights reserved



‘ Add-ons and Loan Packing

=Questions
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