Sample Discovery

Appendix E

This appendix and the companion CD-Rom contain sample
Fair Debt Collection Practices Act interrogatories, requests
for production of documents, and requests for admissions. A
motion to compel FDCPA discovery is found at National Con-
sumer Law Center’s Consumer Law Pleadings With Disk, Num-
ber Two § 11.1.5 (1995) and also on that volume’s companion
disk. Interrogatories, requests for production of documents,
and requests for admissions in the consumer’s FDCPA action
are found in NCLC’s Consumer Class Actions: A Practical Lit-
igation Guide Appx. E.1 (4th ed. 1999), and also on that vol-
ume’s companion CD-Rom.

A motion to compel and the memorandum of law in support
of the motion from an FDCPA case is found in National Con-
sumer Law Center, Consumer Law Pleadings With Disk, Num-
ber Four § 4.2 (1998). The memorandum of law in support of
the motion to compel deals with the issues of burdensomeness,
client privilege, work product, and trade secrets.

E.1 Sample Set of Interrogatories

The following interrogatories are to be reviewed and used
as applicable to the facts of each case; delete and add as
appropriate. These interrogatories are also found on this vol-
ume’s Companion CD-Rom.

Fed. R. Civ. P. 33(a) limits the number of interrogatories to
25 including subparts. This limitation may be avoided only by
leave of court or written stipulation of the parties. For federal
litigation, and in state courts which similarly limit discovery,
the following sample interrogatories must be reduced to 25
interrogatories.

Additional interrogatories, also on disk, are available in
other NCLC manuals:

* Interrogatories relating to an FDCPA suit against an at-
torney for allowing a collector to use its name. See Con-
sumer Law Pleadings With Disk, Number Two § 11.1.2
(1995).

+ Interrogatories relating to FDCPA suit against a collec-
tion agency for litigation abuses. See Consumer Law Plead-
ings With Disk, Number Two § 11.2.2 (1995).
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UNITED STATES DISTRICT COURT
FOR THE [name district] DISTRICT OF [name state]

)
[name of plaintiff) )
Plaintiff, )
)

V. ) Civil Action No.
)
[name of defendant] )
Defendant. )

)

INTERROGATORIES

The Plaintiff requests that the Defendant answer under
oath, in accordance with Rule 33 of the Federal Rules of Civil
Procedure, the following interrogatories.

INSTRUCTIONS AND DEFINITIONS

A. Answers to the Interrogatories must be furnished within
forty-five (45) days of the service of the Summons and Com-
plaint or within thirty (30) days of the service of these Inter-
rogatories, whichever is later.

B. Each Interrogatory should be answered upon your entire
knowledge from all sources and all information in your pos-
session or otherwise available to you, including information
from your officers, employees, agents, representatives or con-
sultants and information which is known by each of them. An
incomplete or evasive answer is a failure to answer.

C. If any answer is qualified, state specifically the terms of
each qualification and the reasons for it. If an Interrogatory
cannot be answered in full, state the part which can be an-
swered and answer the same in full to the extent possible; state
further and specifically the reason(s) why the remainder can-
not be answered.

D. Unless otherwise specified in a particular paragraph,
provide the information and documents requested for the pe-
riod of one year prior to the date of filing the complaint to the
present. Exhibits A and B refer to Exhibits A and B attached to
the Complaint. Each Interrogatory is considered continuing,
and if Defendant obtains information which renders its an-
swers or one of them, incomplete or inaccurate, Defendant is
obligated to serve amended answers on the undersigned.

E. The terms “document” or “documents” in these Inter-
rogatories shall refer to all writings and recorded materials, of
any kind, that are or have been in the possession, control or
custody of Defendant of which Defendant has knowledge,
whether originals or copies. Such writings or recordings in-
clude, but are not limited to, contracts, documents, notes,
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rough drafts, interoffice memoranda, memoranda for the files,
letters, research materials, correspondence, logs, diaries,
forms, bank statements, tax returns, card files, books of ac-
count, journals, ledgers, invoices, diagrams, drawings, com-
puter files, records, documents, data, print-outs or tapes, re-
ports, statistical computations, studies, graphs, charts,
minutes, manuals, pamphlets, or books of all nature and kind
whether handwritten, typed, printed, mimeographed, photo-
copied or otherwise reproduced, all tape recordings (whether
for computer, audio, or visual replay) or other written, printed,
and recorded matter or tangible things on which words,
phrases, symbols or information are recorded.

F. A request to identify a document is a request to state as
applicable:

1. The date of the document;

2. The type of document;

3. The names and present addresses of the person or per-
sons who prepared the document and of the signers and
addressers of the document;

4. The name of the employer or principal whom the signers,
addressers and preparers were representing;

5. The present location of the document;

6. The name and current business and home addresses of
the present custodians of the original document, and any
copies of it;

7. A summary of the contents of the document; and

8. If the original document was destroyed, the date and
reason for or circumstances under which it was de-
stroyed.

G. If any Interrogatory may be answered fully by a docu-
ment, the document may be attached in lieu of an answer if the
document is marked to refer to the Interrogatory to which it
responds.

INTERROGATORIES

1. State the name(s), business address(es) and job title(s) or
capacity(ies) of the officer(s), employee(s) or agent(s) answer-
ing or providing any information used to answer each Inter-
rogatory.

2. State the correct legal name of your organization.

3. State any other names which your organization uses to
identify itself, whether such names are registered with any
official, and the date and place of such registration.

4. State the form of your organization, the date and place the
organization was organized and registered and/or licensed to
do business.

5. State the name, title, address and job description of each
director, partner, shareholder, employee, officer, and man-
ager of Defendant who authorized, approved, or was aware of
the collection letters sent to consumers in the form repre-
sented by Exhibit A in attempt to collect a debt.

6. State the names, aliases, job title, business and home
addresses and telephone numbers, date of initial employment
and date of and reason for termination of employment of each
of your employees

a. who contacted Plaintiff or another person regarding

this debt; and

b. who have left your employ within the last two years.

7. State the names, aliases, job title, business and home
addresses and telephone numbers, date of initial employment
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of all current employees who engage in the collection of con-
sumer accounts for Defendant.

8. Does Defendant provide training to new employees in-
volved in the collection of consumer accounts?

a. ifso, describe the training content, timing and duration.

b. if so, describe all documents and audio or visual mate-

rials used in such training.

c. if so, identify each person involved in providing such

training.

9. Identify and describe any documents used to describe,
record or establish Defendant’s methods and techniques to be
used in the collection of consumer accounts.

10. State the number of notices, similar to those sent to the
Plaintiff, which were sent out by the Defendant to consumers
during the year preceding the date of the notice sent to Plain-
tiff.

11. State the number of notices, similar to those sent to the
Plaintiff, which were sent out by the Defendant since the date
of the notice sent to Plaintiff.

12. Identify by title, author, subject, and date any reports,
memoranda, etc., of the Defendant regarding the use of no-
tices similar to those sent to the Plaintiff.

13.Is Defendant affiliated with any other organization (e.g.,
common ownership, overlapping offices or managers or com-
mon facilities or employees)? If so, describe the affiliation and
identify the participants.

14. Describe fully any system(s) Defendant maintains or
operates to record contacts of its employees with consumers or
third parties in connection with the collection of consumer
accounts, and Defendant’s policies for operating such a sys-
tem.

15. Identify and describe each document known to Defen-
dant which is related to the account of Plaintiff.

16. State the name(s) and address(es) of Defendant’s liabil-
ity insurer(s) for the last three years and the dates of coverage,
type, policy number(s) of each liability insurance policy.

17. Identify and describe each claim made under each lia-
bility insurance policy in the last two years, including the date
of claim, claim number, the subject of the claim, the status of
the claim, the resolution of the claim, and any amounts paid
under each policy.

18. Identify any notices that you have given any insurer
regarding Plaintiff’s claim.

19. Identify the date, time, type (e.g., letter, telephone call),
witnesses to or participants in, and the substance of each con-
tact with a person other than Plaintiff made in connection with
the collection of Plaintiff’s account.

20. Identify each document, recording and person furnish-
ing information with regard to your response to the immedi-
ately preceding Interrogatory.

21. Identify all present and past contracts or agreements
between Defendant and the creditor and give the date of the
initial contract or agreement with the creditor.

22. Identity the terms of the agreement between Defendant
and the creditor pursuant to which Defendant sought to col-
lect this account from the Plaintiff.

23. Describe any other business other than the collection of
consumer accounts in which Defendant now engages or in the
past has engaged.
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24. List and explain all abbreviations and codes, letters,
numerals, or symbols regularly used by Defendant in its
records or collection activities.

25. How did Defendant locate Plaintiff?

26. Does Defendant file or retain attorney(s) to file law suits
to collect consumer accounts?

27. If the answer to the immediately preceding Interroga-
tory is affirmative:

a. Identify Defendant’s employee(s) who make(s) or ap-
prove(s) the decision to file suit or to request an attor-
ney to file suit.

b. At what point in Defendant’s collection process is the
decision to sue made?

c. State what criteria and policies are used in deciding
whether to sue (e.g., minimum dollar amount, distance
of consumer from Defendant’s office, contingency of
claim, debtor’s assets, defenses to claim) and how those
criteria and policies have changed since [year] identify-
ing any documents discussing such criteria and policies
in use by Defendant since [year].

d. Identify the attorney(s) retained by Defendant in [state]
to file collection suit.

e. Identify the courts in [name state] State in which Defen-
dant has initiated law suits in the last year.

f. Identify each document and other method of communi-
cation in which creditor authorizes Defendant to ini-
tiate law suits against consumers.

28. With regard to the debt allegedly owed by the Plaintiff,
itemize the amount of each portion of the debt and the author-
ity therefore.

29. State the date upon which the Defendant began using
each type of notice sent to the Plaintiff and if the Defendant
has ceased using such notices when that practice ended.

30. Describe the maintenance of all procedures utilized by
the Defendant to avoid violation of the Fair Debt Collection
Practices Act.

31. Identify all internal and external documents regarding
Defendants compliance or noncompliance with the Fair Debt
Collection Practices Act.

32. Identity by caption, court, civil action number and result
all litigation filed against the Defendant alleging violations of
the Fair Debt Collection Practices Act.

33. Identify by name, position, address and phone number
all witnesses Defendant proposes to call to trial.

34. List all exhibits Defendant proposes to introduce at trial.

35. Identify each person whom the Defendant expects to call
as an expert witness at trial, state the subject matter on which
the expert is expected to testify and the substance of the facts
and opinions to which the expert is expected to testify, and a
summary of the grounds for each opinion.

36. Identify the individual who telephoned Plaintiff on or
about [date].

a. Where was the individual employed during [month]
[year], what was their position of employment, and re-
sponsibilities?

b. What is the relationship of that individual to the Plain-
tiff?

c. How did that individual learn the location and phone
number of Plaintiff.

d. Why did that individual telephone Plaintiff?
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e. Restate the contents of the telephone conversation be-
tween that individual and Plaintiff.
37. Please state in detail the facts upon which you base your
denial of Paragraph [number] of the Plaintiff’s Complaint.

“x#*Repeat each paragraph denied as needed™***

38. Did you receive notice of Plaintiff’s bankruptcy from
CREDITOR or from any other source prior to the [date of
letter] written communication to the Plaintiff? If so, please
state when and from where you received such information.

39. Do you have any evidence of when the collection account
which is the subject of this lawsuit was referred to you and, if
so, explain and describe that evidence in detail.

40. Please state in detail the facts upon which you rely for
each affirmative defense listed in your Answer.

41. If your response to the Requests for Admissions served
simultaneously herewith is anything other than an unqualified
admission, then please state as to each denial the specific facts
forming the basis for such denial and identify each witness and
document upon which you will rely to support your denial.

42. Describe, step-by-step, the process which resulted in
Exhibits A and [any others] being transmitted to plaintiff, be-
ginning with the date and method of transmission of debtor
information to [name], e.g., computer tapes or other media
delivered (when, by whom, where and to whom); content of
computer tape or media; data input (where and by whom);
computer entry or other means of directing transmission let-
ters (where and by whom entry made), letter with debtor in-
formation printed (from where and by whom); letter with
debtor information mailed (from where and by whom), com-
puter tapes or media returned (on what occasion, when, by
whom and to whom).

Date: [month][day][year]

[attorney’s name]
Attorney for Plaintiff

[street address)
[city, state, zip code]
[telephone number)

E.2 Sample Request for Documents

The following request for production of documents should
be reviewed before use; delete and add as appropriate to the
facts of each case. These requests for production of documents
are also found on this volume’s Companion CD-Rom.

Additional requests for production of documents, also on
disk, are available in other NCLC manuals:

* Document requests relating to an FDCPA class action
complaint against an attorney and creditor for misrepre-
senting that collection letters originated from the attor-
ney. See Consumer Class Actions: A Practical Litigation
Guide Appx. E.1.2 (4th ed. 1999).

* Document requests relating to an FDCPA suit against an
attorney for allowing a collector to use its name. See Con-
sumer Law Pleadings With Disk, Number Two § 11.1.3
(1995).
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* Document requests relating to FDCPA suit against a col-
lection agency for litigation abuses. See Consumer Law
Pleadings With Disk, Number Two § 11.2.2 (1995).

UNITED STATES DISTRICT COURT
FOR THE [name district] DISTRICT OF [name state]

)
[name of plaintiff] )
Plaintiff, )
)

v. ) Civil ActionNo. _______
)
[name of defendant] )
Defendant. )

)

REQUEST FOR PRODUCTION OF DOCUMENTS
DIRECTED TO DEFENDANT

Pursuant to Rule 34 of the Federal Rules of Civil Procedure,
Plaintiff requests that Defendant produce within (30) days,
the documents herein described and permit Plaintiff and his
attorneys to inspect them and copy such of them as they may
desire. Plaintiff requests that the documents be made avail-
able for this inspection at the offices of counsel for the Plain-
tiff, [name of plaintiff’s attorney] [full address], or at such office
of the Defendant’s as may be the location of any of the docu-
ments requested, in normal business hours, with the least pos-
sible disruption to the ordinary course of Defendant’s duties
and responsibilities.

Plaintiff further requests that this inspection be permitted
by Defendant immediately after Defendant’s response to this
request has been filed, and that his attorneys be permitted to
remove from Defendant’s custody such of the documents as
they desire to copy, on the understanding that Plaintiff’s at-
torneys will be responsible for these documents so long as they
are in their possession, that copying will be done at Plaintiff’s
expense, and that the documents will be promptly returned
immediately after copying has been completed.

This request is intended to cover all documents in posses-
sion of the Defendant, or subject to his custody and control,
regardless of location.

As used in this request, the term “document” means every
writing or record of every type and description that is in the
possession, control or custody of Defendant, including but
without limitation to, correspondence, memoranda, steno-
graphic or handwritten notes, studies, publications, books,
pamphlets, pictures, films, voice recordings, reports, surveys;
minutes or statistical compilations, data processing cards or
computer records, files, disks, or tapes or print-outs; agree-
ments, communications, state and federal governmental hear-
ings, and reports, correspondence, telegrams, memoranda,
summaries or records of telephone conversations, summaries
or records of personal conversations or interviews, diaries,
graphs, reports, notebooks, note charts, plans, drawings,
sketches, maps, summaries or records of meetings or confer-
ences, summaries or reports of investigations or negotiations,
opinions or reports of consultants, photographs, motion pic-
ture film, brochures, pamphlets, advertisements, circulares,
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press releases, drafts, letters, any marginal comments appear-
ing on any document, and all other writings.

REQUESTS FOR PRODUCTION

Please produce the following:

1. All documents relating to the alleged debt of Plaintiff and
the collection thereof.

2. All documents relating to Defendant’s activities to collect
debts such as Plaintiff’s.!

3. All form letters, enclosures, envelopes, memoranda, etc.
used by the Defendant in its debt collection activity.2

4. All material, including video and audio tapes, pertaining
to training by or for the Defendant and its employees regard-
ing the Fair Debt Collection Practices Act.3

5. An organizational chart for the Defendant.

6. All documents between Defendant and [creditor’s name]
regarding the Plaintiff and collection of his alleged debt.

7. All documents between Defendant and [name of any other
debt collector] regarding the Plaintiff and collection of his al-
leged debt.

8. Copies of any litigation filed against the Defendant alleg-
ing violations of the Fair Debt Collection Practices Act.

9. A list of all employees engaged in the collection of debts
such as the debt Plaintiff allegedly owes, their positions and
responsibilities.

10. Any insurance policies covering the Defendant for vio-
lation of the Fair Debt Collection Practices Act.

11. All financial reports and statements to investors of the
Defendant for the past two years.

1 See also Artese v. Academy Collection Service, Inc., 1997
WL 509404 (D. Conn. 1997) (collector was required to pro-
duce documents which focused on the defendant’s ability to
determine that a debtor had other accounts which the col-
lector was attempting to collect and that the consumer had
counsel on some or all of those accounts. In addition, the
collector should provide any documents that revealed its
ability to obtain from its records the fact that it had earlier
collections with the same debtor.).

2 Artese v. Academy Collection Service, Inc., 1997 WL
509404 (D. Conn. 1997) (consumer requested all form let-
ters used by defendant to collect on this client’s accounts.
Defendant pointed out that it sent only one letter to the
consumer. Plaintiff responded that the letter contained a
settlement offer with a deadline. Other letters might give
plaintiff a basis for amending the complaint and were dis-
coverable.).

3 But see Artese v. Academy Collection Service, Inc., 1997
WL 509404 (D. Conn. 1997) (a motion to produce the col-
lector’s training and operations manuals was overbroad. If
any of the manuals contained provisions dealing directly
with the alleged violation, i.e., dealing with debtors who had
retained counsel, the defendant should produce that por-
tion of the manual.).

4 But see Artese v. Academy Collection Service, Inc., 1997
WL 509404 (D. Conn. 1997) (production requests for “all
judgments, court opinions and consent orders relating to
this defendant and its acts or practices under the FDCPA”
and communications with regulatory authorities concern-
ing its collection practices since 1991 as well as documents
relating to its licensing in Connecticut were far too broad.
The collector was directed, however, to produce its current
Connecticut license and the application).
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12. All income tax returns of the Defendant for the past two
years.

13. All documents in the Defendant’s possession sent to or
received from the [name creditor].

14. All documents in the Defendant’s possession sent to or
received from [name of any other debt collector].

15. All internal documents, memoranda, etc., of the Defen-
dant regarding the use of its collection notices and collection
efforts.

16. All documents, memoranda, instructions, manuals, etc.,
of the Defendant surveying the number of notices sent and
contacts made by the Defendant in the year preceding the date
of the notice sent to Plaintiff.

17. All reports, memoranda, etc., of the Defendant survey-
ing the number of notices and contacts sent by the Defendant
since the date of the notice sent to Plaintiff.

18. All operation manuals or similar documents, etc., uti-
lized by the Defendant.5

19. All documents relating to the maintenance of proce-
dures by the Defendant adapted to avoid any violation of the
Fair Debt Collection Practices Act.

20. All documents relating to the Defendant’s procedures to
provide verification of the alleged debt.

21. All documents relating to the Defendant’s association
with a consumer reporting agency, if any.

22. Samples of all postcards and/or envelopes used by the
Defendant in its collection practices.

23. Copies of all reports and documents utilized by an expert
which Defendant proposes to call at trial.

24. All exhibits which Defendant proposes to introduce at trial.

This Request shall be deemed continuing so as to require
further and supplemental production if Plaintiffs obtain addi-
tional documents required to be produced herein between the
time of the initial production and the time of trial.

Date:

[name of attorney]
Attorney for Plaintiff

[street address]
[city, state, zip code]
[telephone number|

E.3 Sample Request for Admissions

The following request for admissions should be reviewed
before use; delete and add as appropriate to the facts of each
case. These requests for admissions are also found on this
volume’s Companion CD-Rom.

Additional requests for admissions, also on CD-Rom and
NCLC’s Consumer Law in a Box, are available in other NCLC
manuals:

5 But see Artese v. Academy Collection Service, Inc., 1997
WL 509404 (D. Conn. 1997) (a motion to produce the col-
lector’s training and operations manuals was overbroad. If
any of the manuals contained provisions dealing directly
with the alleged violation, i.e., dealing with debtors who had
retained counsel, the defendant should produce that por-
tion of the manual.).
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* Admission requests relating to a FDCPA class action com-
plaint against an attorney and creditor for misrepresent-
ing that collection letters originated from the attorney.
See Consumer Class Actions: A Practical Litigation Guide
Appx. E.1.3 (4th ed. 1999).

» Admission requests relating to a FDCPA suit against an
attorney for allowing a collector to use its name. See Con-
sumer Law Pleadings With Disk, Number Two § 11.1.4
(1995).

UNITED STATES DISTRICT COURT
FOR THE [name district] DISTRICT OF [name state]

)
[name of plaintiff] )
Plaintiff, )

)
V. ) Civil ActionNo. ______

)
[name of defendant] )
Defendant. )

)

REQUEST FOR ADMISSIONS

Pursuant to Rule 36 of The Federal Rules of Civil Proce-
dure, Plaintiff requests Defendant to admit or deny the truth
of the following:

1. Plaintiff [name plaintiff] is a “consumer” as defined at 15
U.S.C. § 1692a(3).

2. The obligation allegedly due [creditor] is a “debt” as de-
fined at 15 U.S.C. § 1692a(5).

3. Defendant [name defendant] is engaged in the business of
collecting consumer debts and regularly attempts and collects
consumer debts allegedly owed to another and is a “debt col-
lector” as defined at 15 U.S.C. § 1692a(6).

4. Defendant [name defendant] mailed or caused to be
mailed a letter dated [date of letter] to the Plaintiff as exempli-
fied by Exhibit A to Plaintiff’s Complaint.

[Repeat for each letter]

5. Neither of Defendant’s letters, attached to Plaintiff’s
Complaint as Exhibit A, contains the validation notice re-
quired by 15 U.S.C. § 1692g.

6. The notice required by 15 U.S.C. § 1692g was not sent to
the Plaintiff by the Defendant within five days after its initial
communication to the Plaintiff.

7. Defendant’s letter attached to the Plaintiff’s Complaint at
Exhibit A, does not contain the disclosure required by 15
U.S.C. § 1692e(11): “that the debt collector is attempting to
collect a debt and that any information obtained will be used
for that purpose.”

[Repeat for each letter]

8. Defendant has sent [iow many] notices similar to Exhibit
“A” and “B” sent to the Plaintiff during the year preceding the
date of the notice sent to Plaintiff.

9. [Additional request).

10. [Additional request].

11. [Additional request].
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